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of pleading prescribed and authorized by the code (form No. 16, p, 704, 

§ 2,979), it is not necessary that the complaint should aver either of these 
facts. 

The modern decisions relaxing the stringency of the earlier cases, admit to 
the benefit of insurance whatever act, event, or property bears such a 
relation to the person seeking the insurance that it can be said with a rea- 
sonable degree of probability to have a bearing upon his prospective 
pecuniary condition; yet such connection must be established between 
the subject-matter insured, and the party in whose favor the insurance 
had been effected, as may be sufficient for the purpose of deducing the ex- 
istence of a loss to him from the occurrence of an injury to it. 

A mortgagor and mortgagee each has an insurable interest in the mortgaged 
property, and each may insure for his own benefit; if the debt is paid be- 
fore the loss or destruction of the property, the mortgagee cannot after- 
wards recover on his policy; but if a loss occurs before payment of the 
debt, and the insurer thereupon pays the loss, he 1s erititled to be subro- 
gated to the rights of the assured, and may enforce the mortgage for his 
indemnity. 

When a builder contracts to furnish materials and build a house for another 
person at a stipulated price, payable in installments as the work progresses, 
no property in the house vests in that person until it is finished and deliv- 
ered, or, at least, until it is ready for delivery and approved. 

If the builder, in such case, takes out a policy of insurance on the house dur- 
ing its construction, and it is destroyed by fire before its completion, the - 
loss 1s his, although he may have received partial payment by installments; 
and having assigned the policy to the person for whom the house was 
built, the latter may maintain an action on it, or may assign it to another 
person, with whom he had effected insurance on the house. 


Messrs. Troy, Tompkins & Lonpon, Counsel for Appellants. 
Sayre & Graves, Contra. 


The opinion states the facts. 
Strong, C. J. 


It cannot be questioned that to maintain an action, such as the 
present one, there must have been when the policy was taken out, 
and when the loss occurred, such ownership or right as amounts to 
an insurable interest, and the plaintiff must show himself entitled to 
assert that interest: Lynch vs. Daizell, 3 Bro. Parl. Ca., 497; Sad- 
lers’ Company vs. Badcock, 2 Atk., 554; Wilson vs. Hill, 3 Mete. 
(Mass.), 66; 1 Phil. on Insurance, 59; May on Insurance, §§ 115, 116. 

Form 16, Code of 1876, p. 704, is framed for a suit on a policy of 
insurance. It contains no averment of property, or insurable inter- 
est in the plaintiff. In section 2,979 of the code it is provided that 
“any pleading which conforms substantially to the schedule of 
forms attached to this part is sufficient.” Form 16 is one of said 
forms. It must be inferred that the legislature treated the aver- 
ment that the policy was issued by the insurance company as the 
equivalent, prima facie, of an averment that the assured owned an 
insurable interest in the property. Each count in the complaint is 
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sufficient, and the demurrer to it was rightly overruled : 2 Brick. 
Dig., 344-5. 

On May 26, 1884, T. J. Holt, a builder and contractor, entered 
into a written agreement with Mrs. Barrett, by which he bound 
himself to furnish the materials and build a house for her according 
to certain plans and specifications; the house to be completed by 
October 1, 1884, with stipulated forfeiture in case the house was not 
finished by the agreed time. Mrs. Barrett promised and agreed to 
pay Holt, for so building the house, “two thousand and sixty-five 
dollars, which payments are to be made in installments as the work 
progresses, but she shall reserve at least three hundred dollars of 
said money until after the full completion of said house.” 

On August 11, 1884, the building being in progress, Holt, the 
contractor, took out a policy in the Commercial Fire Insurance 
Company, insuring the building against damage by fire in the sum 
of two thousand dollars, and for two months, extending to October 
10, 1884. The policy, by its terms, insures Holt, his representatives 
and assigns, “ against loss or damage by fire, to the amount of two 
thousand dollars, builder’s risk, on the frame storehouse and dwell- 
ing, now in process of erection,” describing its locality. The house 
was nearing completion, and Mrs. Barrett had paid Holt near nine- 
teen hundred dolJars on his contract, when on September 15, 1884, 
it was totally destroyed by fire. 

On August 30, 1884, after Mrs. Barrett had so made the advance 
payments to Holt, she took out a policy from the Capital City Insur- 
ance Company, insuring said house to her, for the term of twelve 
months, “ against loss or damage by fire to the amount of two thou- 
sand dollars, permission granted to complete the construction of 
said building and fences. Loss, if any, payable to the Home Build- 
ing and Loan Association, as its interest may appear.” The house, 
when destroyed, was still in the possession of the contractor, rot 
having been delivered up to Mrs. Barrett. On the foregoing facts, 
it is contended for appellant that Holt had no insurable interest in 
the property, and that this action cannot be maintained. 

After the fire, the policy issued by the Commercial Fire Insurance, 
Company was assigned and transferred by Holt to Mrs. Barrett, and 
by her to the Capital City Insurance Company. The latter company 
brings this suit on said policy. We are not informed on what con- 
sideration these assignments were made. Possibly Holt’s transfer 
was made in exoneration of an asserted liability resting on him to 
rebuild the house, the first not having been completed and delivered 
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to Mrs. Barrett. Possibly the Capital City Insurance Company paid 
the loss to Mrs. Barrett or to her appointee, and she in considera- 
tion thereof transferred to it the policy sued on in this action. If 
these surmises be true, this is but a contest between the two insur- 
ance companies as to which shall bear the ultimate loss. 

“It may be said generally,” says May in his work on Insurance, 
§ 76, speaking of what will constitute an insurable interest, “ that 
while the earlier cases show a disposition to restrict it to a clear, 
substantial, vested, pecuniary interest, and to deny its application to 
a mere expectancy without any vested right, the tendency of modern 
decisions is to relax the stringency of the earlier cases, and to ad- 
mit to the protection of the contract whatever act, event, or property 
bears such a relation to the person seeking insurance, that it can be 
said with a reasonable degree of probability to have a bearing upon 
his prospective pecuniary condition. * * Yet such a conzection 
must be established between the subject-matter insured and the 
party in whose behalf the insurance has been effected as may be suf- 
ficient for the purpose of deducing the existence of a loss to him 
from the occurrence of an injury to it.” And in § 80, the same au- | 
thor says: “ Whoever may fairly be said to have a reasonable ex- 
pectation of deriving pecuniary advantage from the preservation of 
the subject-matter of insurance, whether that advantage inures to 
him personally, or as the representative of the rights or interests of 
another, has an insurable interest. * * That the person may suf- 
fer loss is a sufficient foundation for his claim to an insurable inter- 
est.” Wherever property, either by form of law, or by the contract 
of the parties, is so charged, pledged, or hypothecated that it stands 
asa security for the payment of a debt, or the performance of a 
legal duty, each of the parties—the owner of the lien, and the per- 
son against whose property it exists—has an insurable interest in 
the property. The one, that the security shall remain sufficient ; 
the other, that it may be kept unimpaired, and the property re- 
‘stored to his use or enjcyment in whole or in part, after the incum- 
brance if relieved. And each may insure his separate interest at 
one and the same time without incurring the imputation of double 
insurance, provided the applications and policies are the individual 
and separate acts of each: May on Insurance, §§ 80 to 87 inclusive; 
1 Arnold on Insurance, 229 et seq.; Flanders on Fire Insurance, 
342 et seq.; Columbia Insurance Company vs. Lawrence, 2 Pet., 25 ; 
Insurance Co. vs. Stinson, 103 U.S., 25; 4 Field’s Lawyers’ Briefs, 
282 et seq.; Traders’ Insurance Company vs. Robert, 9 Wend., 404 ; 
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Tyler vs Adtna Fire Ins. Co., 12 Wend., 507; Cone vs. Niagara In- 
surance Co., 60 N. Y., 619; Sturm vs. Atlantic Mut. Ins. Co., 63 N- 
Y., 77; Harvey vs. Cherry, 76 N. Y., 486; Cumberland Bone Co. vs. 
Andes Ins. Co., 64 Me., 466; Hough vs. People’s Fire Ins. Co., 36 
Md., 400; Franklin Fire Ins. Co. vs. Coates, 14 Md., 285; Protection 
Fire Ins. Co. vs. Hall, 15 B. Mon, 411; Agricultural Ins. Co. vs. 
Clanny, 9 Bardwell, 137; Carter vs. Humboldt Fire Ins. Co., 12 Iowa, 
287. In the last case it was said, “ Any interest is insurable, if the 
peril against which insurance is made would bring upon the insured, 
by its immediate and direct effect, a pecuniary loss.” 

There are cases in the books where persons having only a lien on 
property to secure the payment of money due them, have, with 
their own means and in their own names taken insurance on such 
property, the lienor having no participation or agency in procuring 
the insurance, and not being in any manner provided for in the pol- 
icy. Property insurance being only a contract of indemnity per- 
sonal to the assured, it is held that destruction of the property and 
payment of the loss does not inure to the benefit of the debtor who 
has pledged the security. It leaves the debt still subsisting, unaf- 
fected by the payment of the loss. The reasons assigned are, that 
the debtor paid nothing for the insurance, did not solicit it, and the 
policy makes no provision for his indemnification. In such cases the 
debt remains in full force and collectible, the same as if nothing had 
been paid on the policy: White vs. Davis, 2 Cushing, 412; King vs. 
State Mut. Fire Ins. Co., 7 Cush., 1; Suffolk Fire Ins. Co. vs. Boy- 
den, 9 Allen, 123; Cushing vs. Thompson, 34 Me., 496; Concord 
Union Mut. Fire Ins. Co. vs. Woodbury, 45 Me., 447; Hadley vs. N. 
H. Fire Ins. Co., 55 N. H., 110; Steele vs. Franklin Fire Ins. Co., 17 
Penn. St., 290; Ely vs. Ely, 80 Ill., 532; Altharpe vs. Wolfe, 22 N. Y., 
355; Hamner vs. Johnson, 44 Ill., 192. See also Mer. Ins. Co. vs 
Mazange, 22 Ala., 168; Al. Mar. Ins. Co. vs. La. St. Ins. Co., 8 La., 1; 
King vs. Preston, 11 La. An., 95; Clinton vs. Ins. Ins. Co., 45 N. Y.; 
454; Henson vs. Blackwell, 4 Hare, 434. It cannot be denied, how- 
ever, that in cases of this character, the creditor realizes double sat- 
isfaction—a result somewhat opposed to sound, commercial morality. 

Another principle, however, is gaining foothold, which may be con- 
sidered the natural outgrowth of the seeming hardship of the double 
satisfaction mentioned above. It recognizes the fact that the two 
interests, such as that of mortgagor or lienor on the one side, and 
mortgagee or lienee on the other, and all kindred relations are each 
separately insurable. It treats the insurance obtained on property 
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thus held, when there are no stipulations to the contrary, as simply 
an insurance of the interest of the party who obtains the policy, 
and in no broader sense an insurance of the property. Hence, 
when one holding property in mortgage, pledge, or hypothecation, 
as security merely, obtains insurance upon it, he simply strengthens 
his security, and obtains indemnity against its impairment by the 
casualty insured against. The insurer in such case is held to be a 
guarantor, or indemnifier of the insured, that the debt or duty shall 
not become lost or forfeit by the destruction of the security or 
pledge. Ifthe debt be paid or duty performed, then even a destruc- 
tion of the property insured gives no right of action against the in- 
surer. And if, in case of fire, the insurer indemnifies the assured by 
paying the loss, such insurer thereby becomes subrogated to the 
rights of the creditor or lienee against the debtor and may compel 
payment in re-imbursement of the loss it had paid. In the case of 
Sussex Co. Mut. Ins. Co. vs. Woodruff (2 Dutcher, 541), a case before 
the New Jersey Court of Errors and Appeals, this precise question 
was considered in a very important case. The court said : *‘ A mort- 
gagor and mortgagee may both insure their respective interests in 
the same building. The mortgagee insures his debt; and if before 
the policy expires the debt is paid, from that time the policy ceases 
to have any operation. The mortgagor has no interest in such a 
policy. Ifthe property is destroyed by fire, the insurer, upon pay- 
ing the insurance, is entitled to an assignment of the mortgage if 
the money paid amounts to the sum secured by the mortgage. If it 
is less, then he has an equitable lien upon the security in the hands 
of the mortgagee, to the extent of the insurance money so paid.” 
The case of North British & Mer. Ins. Co. vs. Liverpool & London 
& Globe Ins. Co. (5 Law Rep., Ch. Div., 569) was decided in 1877. 
It was a great case. Great by reason of the amount involved, and 
great because it was heard before the lord justices of the high court 
of justice of England. The facts were that Barnett & Co. were 
wharfingers, and doing a storage business at Rotherhithe. The 
measure of their liability for merchandise stored with them was, by 
custom of trade, precisely that of common carriers. They were in- 
surers against all casualties, save those resulting from the act of 
God, or public enemies. All merchandise stored with them was 
fully covered by insurance policies, issued by various insurance com- 
panies to them, their interest being described in the policies as 
“the assured’s own, in trust, or on commission, for which they are 
responsible.” The North British & Mer. Ins. Co. had issued to them 
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one of these policies, which was of force et the time of the loss here- 
after described. Rodocanachi & Co., merchants, had stored with 
Barnett & Co. merchandise worth forty thousand pounds sterling, 
on which they had partial insurance in their own favor as merchants. 
The Liverpool & London & Globe Insurance Company had issued one 
of the policies to Rodocanachi & Co. The merchandise was de- 
stroyed by fire, not the act of God, nor of the public enemy, and 
the insurers of Barnett & Co. fully indemnified them for the loss, 
who thereupon paid Rodocanachi & Co. their share of the loss. 
This suit was then brought by one of the insurers of Barnett & Co., 
which had aided in paying their loss against the Liverpool & Lon- 
don & Globe Insurance Company to compel the latter company to 
make contribution. The prayer of the bill was denied. The prin- 
ciple of the decision may be gathered from the following language, 
extracted from one of the opinions in the cause :— 

The lord justice said : “There may be cases where, although two 
different persons insured in respect of different rights, each of them 
can recover the whole, as in the case of mortgagor and mortgagee. 
But whenever that is the case it will necessarily follow that one of 
these two has a remedy over against the other, because the same 
property cannot in value belong at the same time to two different 
persons. Each of them may have an interest which entitles him to 
insure for the full value, because in certain events, for instance, if 
the other person become insolvent, it may be he would lose the full 
value of the property, and therefore would have in law an insurable 
interest; but it must be that if each [has the right to] recover the 
full value of the property, from their respective offices with whom 
they insure, one office must [in the nature of things] have a remedy 
against the other. I think whenever that is the case the company 
which has insured the person who has the remedy over, succeeds to 
his right of remedy over, and then it is a case of subrogation.” 
To the same effect are the following authorities: Aitna Fire Ins. 
Co. vs. Tyler, 16 Wend., 385; In re Kip vs. Receivers Mut. Fire Ins. 
Co., 4 Edw. Ch., 86; Atlantic Ins. Co. vs. Royal Ins. Co., 55 N. Y., 
343; Honore vs. Lamar Fire Ins. Co., 51 Ill., 409; Norwich Fire Ins. 
Co. vs. Boomer, 52 Ill., 442; Westchester Fire Ins. Co. vs. Foster, 90 
Iil., 121; Godsall vs. Bolden, 9 East., 72. F 

May, in his excellent work on Insurance, § 457 and note, scarcely 
gives his full assent to the doctrine stated above, when applied to 
cases of mere contract liability to answer over. We think, however, 
that the principle stands on impregnable grounds, and will follow it. 
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It is certainly true that the contract between Holt and Mrs. Bar- 
rett rested on what are called in the books independent covenants. 
He was not required to wait until the entire work was completed 
before: demanding his pay; at least, before demanding all except 
three hundred dollars of the entire price: Davis vs. Preston, 6 Ala., 
83; Terry vs. Duntze, 2 H. Blarkst., 389; Cunningham vs. Morrell, 
10 Johns., 212; Richardson vs. Shaw, 1 Mo. App., 234. Cunningham 
vs. Morrell, departs from Terry vs. Duntze in one particular not ma- 
terial to this case. Partridge vs. Forsyth (29 Ala., 200) is relied or 
as showing, first, that the contract in the present case was not an 
entire one; and, second, that Holt had no insurable interest, and 
therefore there can be no recovery. Partridge vs. Forsyth did not 
present its points very saliently. Examining the report of that 
case, it cannot fail to be seen that the appellee obtained in the trial 
court all his testimony entitled him to, if not more. The question 
of merit presented in this court was, whether there was any testi- 
mony tending to disprove the entirety of the contract. We held 
there was; and there being no error in the rulings of the court on 
this question the judgment of the trial court was affirmed. As we 
have said, that case presented the single inquiry, whether Forsyth’s 
completion of the building was a condition precedent to his right to 
demand compensation as the work progressed; and we ruled there 
was some testimony tending to disprove such term of the contract. 
Whether Forsyth, the contractor, was under a corresponding, inde- 
pendent covenant to rebuild, complete, and deliver the house after 
the burning, was neither presented, decided, nor considered. 

The real question in this case is, whether Holt, at the time of the 
fire, had an insurable interest in the building. That depends cn 
another inquiry. Was he bound under his contract to rebuild the 
house in the event of its destruction before completion and delivery, 
or, failing to do so, was he bound to refund to Mrs. Barrett the 
money she had paid him? In discussing this question we may treat 
the Capital City Insurance Company and Mrs. Barrett as one, and 
the Commercial Fire Insurance Company and Holt as one. Or, we 
may ignore both policies of insurance, and treat the contention as a 
suit by Mrs. Barrett against Holt, to recover damages for not build- 
ing and completing the house according to the plans and specifica- 
tions. If she could recover in such suit, then Holt’s liability to her 
constituted an finsurable interest in him, and the present action is 
maintainable. 
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There are cases which hold that when a shipbuilder contracts to 
build or repair a ship and furnish the materials at an agreed price, 
but to be paid in installments as the work progresses, the ship be- 
comes the property of the employer pro tanto, as the payments are 
made : Wood vs. Bell, decided in Queen’s Bench, 5 Ellis & Blackb., 
772, and in the Court of Exchequer, 6 id., 355; s.c., 34 Eng. L. & 
Eq., 178; Wood vs. Assignee, 5 B. & Ald., 942; Clarke vs. Spence, 
4 Adolph. & Ellis, 448. These, however, were cases where the ship- 
builder had become bankrupt, and the question was whether the 
employer whose money had probably procured the materials and 
paid for the labor, should be remitted to the status of a general cred- 
itor. They were cases of hardship, and the rulings sustained the 
claims of the employers. So, in the case of Menetone vs. Athawes, 
(3 Burroughs, 1,592), the question arose on the repairs of a ship, 
where the ship was burned in dock before the repairs were com- 
pleted. Lord Mansfield ruled that the owner was liable for the work 
which had been done before the ship was burned. A distinction 
may perhaps be drawn between a claim for repairs, and the claim 
for the construction of an entire ship. 

So, in Chitty on Contracts (8 Amer. ed.), *474, is this language : 
“The destruction of work by an accidental fire or other misfortune, 
before it is finished or delivered, does not deprive the workman of 
his right of remuneration to the extent of the work performed; un- 
less by the express and uniform custom of the trade, no payment is 
to be made until the work is completed and delivered.” The author 
cites in support of the first principle the case of Menetone vs. 
Athawes, supra, and in support of the exception another ruling of 
Lord Mansfield, found in Gillett vs. Mamman (1 Taunt., 137). In 
the latter case a printer had bound himself to print and deliver a 
number of copies of a book, had completed and delivered a part, 
when the residue, in an incomplete state, were burned. He sued to 
recover for the copies delivered, and it was ruled he could not re- 
cover. It is doubtful if this ruling can be vindicated unless the 
books delivered in part performance had been restored to the printer. 

In Andrews vs. Durant (1 Kernan, 35), the foregoing cases were 
reviewed, and the doctrine ably discussed by Judge Denio. He 
dissented from them entirely, as declarative of a general principle, 
and fortified his opinion with an ample array of authorities. He 
said : “In general a contract for the building of a vessel or other 
thing not yet in esse, does not vest any property in the party for 
whon. it is agreed to be constructed during the progress of the 
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work, nor until it is finished and delivered, or at least ready for de- 
livery, and approved by such party. And the law is the same, though 
it be agreed that payments shall be made to the builder during 
the progress of the work, and such payments are made accord- 
ingly.” And the folllowing cases fully sustain the doctrine asserted 
by Judge Denio: Mucklow vs. Maughs, 1 Taunt., 318; Adams vs. 
Nichols, 19 Bick., 275; Boyle vs. Agaman Canal Co., 22 Pick., 381; 
Lawler vs. Burluison, 2 Mees. & Wels., 602; Merritt vs. Johnson, 7 
Johns., 473; Johnson vs. Hunt, 11 Wend., 135; Gregory vs. Styker, 
2 Denio, 628; Halterline vs. Rice, 62 Barb., 593; Scull vs. Shakes- 
peare, 75 Penn. St., 297; Philadelphia vs. Brooks, 81 Penn. St; West 
Jersey R. R. Co. vs. Trenton Car Works Co., 32 N. J. (Law), 517; 
Elliott vs. Edwards, 35 id., 265; s. c., 36 id., 449; Williams vs. Jack- 
man, 16 Gray, 514; Wright vs. Tetlow, 99 Mass., 397; Green vs. 
Hall, 1 Hans. (Del.), 506; Cowgill vs. Ford, 2id., 164; Calais Steam- 
boat Co. vs. Scudder, 2 Black U. S., 372; 1 Benj. on Sales (4th 
Amer. ed.), §§ 408-413. 

It will be seen by comparing the authorities cited above that the 
American rule differs from the English. We think those on this 
side the Atlantic rest on a much sounder basis, and we will follow 
them. 

The house not having been finished nor delivered by Holt to 
Mrs. Barrett, its destruction was his loss. He therefore had an in- 
surable interest. Affirmed. Clopton, J., not sitting. 
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SUPREME COURT OF THE UNITED STATES. 


Octrosrer Term, 1886. 


In Error to the Supreme Court of the State of New York. 


FIRE ASS’N OF PHILADELPHIA, Plaintiff in Error, 
Vv 
PEOPLE OF THE STATE OF NEW YORK.* 


A Pennsylvania company authorized to do business in New York, and com- 
plying from year to year with the requirements of that State, was, under a 
law subseqently passed, called on to pay reciprocal taxes such as were im- 
posed by Pennsylvania on companies incorporated in New York, which 
were in excess of those imposed on corporations of other States. 

Held, That the corporation was not a person within the meaning of the four- 
teenth constitutional amendment, which provided that no State should 
deny to any person within its jurisdiction the equal protection of its laws. 

Held, That the State might impose such conditions as it chose as a prerequi- 
site for doing business, subject only to such limitations on the sovereignty 
as may be found in the fundamental laws of the Union. 


Held, That the State had power te change its requirements from year to year, 
and compliance with such requirements only ‘entitled the company to the 
privilege of admission during the term. By guing into the State it assented 
to such prerequisites as the State might from time to time impose. It 
could not be of right within the jurisdiction until it had received the con- 
sent of the State under the new provisions which exacted compliance with 
the reciprocal law. ® 


BuatcHForD, J. 
This is a writ of error to the Supreme Court of the State of New 
York. Under the provisions of § 1,279 of the Code of Civil Pro- 
cedure of New York, the People of the State of New York and the 
Fire Association of Philadelphia, a Pennsylvania corporation, being 


* Decision rendered, November 15, 1886. 
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parties to a question in difference which might be the subject of an 
action, agreed upon a case containing a statement of the facts on 
which the controversy depended, and presented a written sub- 
mission of it to the Supreme Court of New York, so that the con- 
troversy became an action. The material facts set forth in the case 
are these :— 

“The defendant, the Fire Association of Philadelphia, is a corpo- 
ration created and organized in the year 1820, by and under the 
laws of the State of Pennsylvania, for the transaction of the busi- 
ness of fire insurance, and having its principal place of business in 
the city of Philadelphia. In the year 1872 it established an agency 
in the State of New York, which it has ever since maintained. No 
question is here raised but that it has uniformly complied with all 
the requirements and conditions imposed by the laws of this State 
upon fire insurance companies from other States establishing and 
maintaining agencies in this State, except the payment of the tax 
* now in dispute, upon premiums received by it in 1881 upon risks 
located within the State of New York, and which is the subject of 
this controversy, and has received from year to year certificates of 
authority from the superintendent of the insurance department of 
this State, as provided to be issued under the act, chapter 466 of 
the laws of 1853, and the subsequent acts amendatory thereof. 

“The act of the people of the State of New York, passed May 11, 
1865, three-fifths being present, being chapter 694 of the laws of 
1865, entitled ‘An act in relation to the deposits required to be 
made, and the taxes, fines, fees, and other charges payable by insur- 
ance companies of sister States,’ as amended by the act of 1875, 
chapter 60, provides as follows, viz.: ‘Whenever the existing or 
future laws of any other State of the United States shall require 
of insurance companies, incorporated by or organized under the 
laws of this State, and having agencies in such other States, or of 
the agents thereof, any deposit of securities in such State for the 
protection of policy-holders or otherwise, or any payment for taxes, 
fines, penalties, certificates of authority, license fees, or otherwise, 
greater than the amount required for such purposes from similar 
companies of other States by the then existing laws of this State, 
then, and in every such case, all companies of such States establish- 
ing, or having heretofore established, an agency, or agencies in the 
State, shall be and are hereby required to make the same deposit 
for a like purpose in the insurance department of the State, and 
to pay the superintendent of said department for taxes, fines, penal- 
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ties, certificates of authority, license fees, and otherwise, an amount 
equal to the amount of such charges and payments imposed by the 
laws of such State upon the companies of this State and the 
agents thereof; and the superintendent of the insurance department 
is hereby authorized to remit any of the fees and charges which he 
is required to collect by existing laws, except such as he is required 
to collect under and by virtue of this act, provided, however, that no 
discrimination shall be made in favor of one company over any other 
from the same State.’ 

“The State of Pennsylvania, by an act passed April 4, 1873, and 
ever since in force, enacted as follows, viz.: ‘Section 10. No person 
shall act as agent or solicitor in this State of any insurance company 
of another State, or foreign government, in any manner whatever 
relating to risks, until the provisions of this act have been complied 
with on the part of the company or association, and there has been 
granted to said company or association, by the commissioner, a 
certificate of authority, showing that the company or association is 
authorized to transact business in this State; and it shall be the 
duty of every such company or association, authorized to transact 
business in this State, to make report to the commissioner in the 
month of January of each year, under oath of the president or 
secretary thereof, showing the entire amount of premiums of every 
character and description received by said company or association 
in this State, during the year or fraction of a year ending with the 
thirty-first day of December preceding, whether said premiums were 
received in money or in the form of notes, credits or any other sub- 
stitute for money, and pay into the State treasury a tax of three per 
centum upon said premiums; and the commissioxrer shall not have 
power to grant a renewal of the certificate of said company or asso- 
ciation until the tax aforesaid is paid into the State treasury.’” 

In the year 1881, the defendant, through its authorized agents in 
the State of New York, received for insurance against loss or injury 
by fire, upon property located within the State of New York, pre- 
miums to the aggregate amount of $196,170.22. The superintend- 
ent of the insurance department of New York claimed that the 
defendant ought to pay, as a tax, for the year 1881, $1,848.45, with 
proper interest, being the amount arrived at by deducting from 
$5,885.10 (which would be a tax of 3 per cent on $196,170.22), the 
sum of $4,036.65, which the defendant, as a Pennsylvania corpora: 
tion, had paid as a tax on premiums, during 1881, under laws of 
New York in force in 1881, other than the act of 1865, as amended 
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by the act of 1875. The case then states, that “the controversy be- 
tween the parties is, as to whether the defendant is liable»to pay 
any tax to the superintendent of the insurance department of the 
State, upon the said premiums received by it in the year 1881, and, 
if any, what amount;” that “the defendant claims that it is not 
liable to the plaintiffs for any amount, insisting, first, that the said 
act of 1865, as amended by the act of 1875, is unconstitutional and 
void, and not a legitimate exercise of legislative power,” and 
making further claims as to the amount due from it if the act in 
question is valid; that “the question submitted to the court for 
decision upon the foregoing statement of facts is, whether the 
defendant is liable to pay to the plaintiffs, or to the superintendent, 
the whole, or any, and, if any, what part of the” $1,848.45; and that 
judgment is to be entered according to its decision. 

The agreed case having been heard by the supreme court in 
general term, as required by law, it rendered a judgment to the 
effect that the defendant was not liable to pay any part of such 
amount claimed by the superintendent. Two of the three judges 
holding the court concurred in that judgment. The third dissented. 
The opinions of the majority and minority accompany the record. 
The majority held that the statutes of New York in question were 
void because in conflict with the constitution of New York, and 
did not discuss any question arising under the constitution of the 
United States. The dissenting judge differed with the majority as 
to the question adjudged by them, and further said: “ Nor can I 
agree with the claim that this statute is contrary to the fourteenth 
amendment to the constitution of the United States.” 

The plaintiffs having appealed to the Court of Appeals of New 
York, that court reversed the judgment of the supreme court, and 
rendered judgment for the plaintiffs for $1,848.45, with interest 
and costs, and remitted the record to the supreme court, where a 
judgment to that effect was entered, to review which the defendant 
has brought a writ of error. The court of appeals, in its decision, 
(92 N. Y., 311), after overruling the view taken by the majority of 
the judges of the supreme court as to the validity of the statute 
under the constitution of New York, proceeds to consider its consti- 
tutionality under that clause of the fourteenth amendment to the 
Federal constitution which commands that no State shall “deny to 
any person within its jurisdiction the equal protection of the laws.” 
It holds that that clause has no application to the rights of the 
defendant, because, being a foreign corporation, it was not within 
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the jurisdiction of New York until it was admitted by the State, 
upon a compliance with the conditions of admission which the State 
imposed and had the right to impose. 

The defendant claims here the benefit of the fourteenth amend- 
ment, and a question has occurred as to whether the record presents 
that point for our review. There being no pleadings, the obvious 
place to look for the claim would be the agreed statement of facts, 
But all that is there said is, that the defendant insists that the 
statute is “ unconstitutional and void and not a legitimate exercise 
of legislative power.” The question was considered, in both the 
supreme court and court of appeals, as to the validity of the statute, 
under the constitution of New York, as being a law made to depend 
for its operation on the legislation of a foreign State, and thus an 
illegitimate exercise of legislative power. This contention is fairly 
within the words of the agreed statement, and, if it depended 
wholly on that statement to determine whether the record raises a 
Federal question, some doubt might exist. But in view of what was 
said in Murdock vs. Memphis (20 Wall., 590, 633), in Gross vs. 
United States Mortgage Co. (108 U. S., 477), and in Adams County 
vs. Burlington & Mo. R. R. Co. (112 U.S., 123), we think that we 
are at liberty to look into the opinion of the court of appeals, a copy 
of which, duly authenticated by the proper officer, is transmitted to 
us with the record, in compliance with our 8th rule, for the purpose 
of aiding in determining what was decided by that court. From 
that opinion it appears that the court not only decided against the 
defendant all the questions other than Federal which were raised, 
including two’ under the constitution of New York, but also decided 
against it the Federal question referred to. If the court had de- 
cided in its favor any one of the other questions which went to 
the whole cause of action, there would have been no necessity for 
considering the Federal question. But as it was, the decision of 
that question became necessary to the disposition of the case, and 
was fully considered, not sua sponte, but as a point presented by 
the defendant. 

The provision of the fourteenth amendment, which went into ef- 
fect in July, 1868, is, that no State shall “ deny to any person within 
its jurisdiction the equal protection of the laws.” The first ques- 
tion which arises is, whether this corporation was a person within 
the jurisdiction of the State of New York, with reference to the sub-- 
ject of controversy and within the meaning of the amendment. 
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The defendant, on the assumption that if it was within the juris- 
diction of the State of New York, it was, though a foreign corpora- 
tion, a “person,” and so entitled to the benefit of the amendment, 
contends that it was within such jurisdiction. The argument is, 
that it established an agency within the State in 1872, which it had 
ever since maintained; that it complied from year to year with all 
the requirements and conditions imposed by the laws of the State 
on foreign fire insurance companies doing business in the State; 
that it received from year to year certificates of authority from the 
superintendent of the insurance department, as provided by statute ; 
that under those circumstances, it was iegally within the State and 
within its jurisdiction; that being in the State by permission of the 
State, continuously from 1872 to 1882, the State imposed on it, 
while there in 1882, an unequal and unlawful burden; and that the 
New York act of 1865 did not come into effect as to Pennsylvania 
corporations until the Pennsylvania act of 1873 was passed, at which 
time the defendant had already been a year in the State. 

But we are unable to take that view of the case. In Paul vs. Vir- 
ginia (8 Wall., 168), at December term, 1868, a statute of Virginia 
required that every insurance company not incorporated by Vir- 
ginia should, as a condition of carrying on business in Virginia, de- 
posit securities with the State treasurer, and afterwards obtain a 
license; and another statute made it a penal offense for a person to 
act in Virginia as agent for an insurance company not incorporated 
by Virginia, without such license. A person having acted as such 
agent without a license, and been convicted and fined under the 
statute, this court held that there had been no violation of that 
clause of article 4, section 2 of the constitution of the United States 
which provides that “the citizens of each State shall be entitled to 
all privileges and immunities of citizens im the several States;” nor 
any violation of the clause in article 1, section 8, giving power to 
Congress “to regulate commerce with foreign nations and among 
the several States.” The view announced was, that corporations are 
not citizens within the clause first cited, on the ground that the priv- 
ileges and immunities secured to the citizens of each State in the 
several States, are those which are common to the citizens of the 
latter States, under their constitutions and laws, by virtue of their 
being citizens; and that as a corporation created by a State is a mere 
creation of local law, even the recognition of its existence by other 
States, and the enforcement of its contracts made therein, depend 
purely on the comity of those States—a comity which is never ex- 
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tended where the existence of the corporation or the exercise of its 
powers is “ prejudicial to their interests or repugnant to their pol- 
icy.”. And the court, speaking by Mr. Justice Field, said: “ Having 
no absolute right of recognition in other States, but depending for 
such recognition and the enforcement of its contracts upon their as- 
sent, it follows, as a matter of course, that such assent may be 
granted upon such terms and conditions as those States may think 
proper to impose. They may exclude the foreign corporation en- 
tirely, they may restrict its business to particular localities, or they 
may exact such security for the performance of its contracts with 
their citizens as in their judgment will best promote the public in- 
terest. The whole matter rests in their discretion.” As to the 
power of Congress to regulate commerce among the several States, 
the court said, that while the power conferred included commerce 
carried on by corporations as well as that carried on by individuals, 
“issuing a policy of insurance is not a transaction of commerce.” 
This decision only followed the principles laid down in the earlier 
cases of Bank of Augusta vs. Earle (13 Peters, 519, 588) and Lafay- 
ette Ins. Co. vs. French (18 How., 404). 

The same rulings were followed in Ducat vs. Chicago (10 Wall. 
410), where it was said that the power of a State to discriminate 
between her own corporations and those of other States desirous of 
transacting business within her jurisdiction being clearly established, 
it belonged to the State to determine as to the nature or degree of 
discrimination, “subject only to such limitations on her sovereignty 
as may be found in the fundamental law of the Union.” 

Other cases to the same effect are Liverpool Ins. Co. vs. Massa- 
chusetts (10 Wall., 566); Doyle vs. Continental Ins. Co. (94 U.S., 
535); and Cooper Mfg. Co. vs. Ferguson (113 U. S., 727). 

As early as 1853, the State of New York, by a statute (chap. 466), 
required of every fire insurance company incorporated by any other 
State or any foreign government, as a prerequisite to doing business 
in the State, that it should file an appointment of an attorney on 
whom process was to be served, and a statement of its pecuniary 
condition, and procure from a designated public officer a certificate 
of authority stating that the company had complied with all the req- 
uisitions of the statute; and also required the renewal from year 
to year of the statement and evidence of investments; and provided 
that such public officer, on being satisfied that the capital of the 
company and its securities and investments remained secure, should 


furnish a renewal of the certificate of authority. A violation of the 
VoL. XVI.- 7. 
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provisions was made a penal offense. This act, with immaterial 
amendments, is still in force. 

This Pennsylvania corporation came into the State of New York to 
do business, by the consent of the State, under this act of 1853, 
with a license granted for a year, and has received such license an- 
nually, to run for a year. Itis within the State for any given year 
under such license, and subject to the conditions prescribed by stat- 
ute. . The State, having the power to exclude entirely, has the power 
to change the conditions of admission at any time, for the future, 
and to impose as a condition the payment of a new tax, or a further 
tax as a license fee. If it imposes such license fee as a prerequisite 
for the future, the foreign corporation until it pays such license fee, 
is not admitted within the State or within its jurisdiction. It is 
outside, at the threshold, seeking admission, with consent not vet 
given. The act of 1865 had been passed when the corporation first 
established an agency in the State. The amendment of 1875 
changed the act of 1865 only by giving to the superintendent the 
power of remitting the fees and charges required to be collected by 
then existing laws. Therefore, the corporation was at all times, af- 
ter 1872, subject, as a prerequisite to its power to do business in 
New York, to the same license fee its own State might thereafter 
impose on New York companies doing business in Pennsylvania. 
By going into the State of New York in 1872, it assented to such 
prerequisite as a condition of its admission within the jurisdiction of 
New York. It could not be of right within such jurisdiction, until 
it should receive the consent of the State to its entrance therein un- 
der the new provisions, and such consent could not be given until 
the tax, as a license fee for the future, should be paid. 

It is not to be implied, from anything we have said, that the power 
of a State to exclude a foreign corporation from doing business 
within its limits is to be regarded as extending to an interference 
with the transaction of commerce between that State and other 
States by a corporation created by one of such other States. 

Judgment affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


CORSON’S APPEAL. * 


A nephew to whom his aunt was indebted, the amount through unsettled 
business relations being uncertain, took out a policy on her life on his own 
motion and himself paying the premiums for $2,000; the indebtedness was 
subsequently found to have been between $500 and $750. 


Held, That the assured must have an insurable interest, but this is not neces- 
sarily a definite pecuniary intrest, but such as will justify a well-grounded 
expectation of advantage resulting from the life insured. 

Held, That the mere relationship of nephew and aunt would not give such an 
interest, but that the amount and uncertainty of the indebtedness would 
justify the policy taken in good faith. 

Held, That such an interest subsisting at the inception of the contract, and 
the aunt being in no way a party to the contract, the case is not affected 
by the fact that the debt was afterwards paid. 


Held, That the nephew, and not the representatives of the aunt, was en- 
titled to the insurance money. 


Joun Sparuawk, JR., and N. Du Bors Mixer, Esqs., for Appellant. 
J. H. Anpers and Wixu1am F. Jonnson, Esq., for Appellee. 


Cuark, J. 

Although a policy of life insurance is not, like a fire or marine 
policy, a mere contract of indemnity, but a contract to pay a certain 
sum of money in the event of death (Scott vs. Dickson, 42 Leg. In- 
tell., 362), yet the assured is not entitled to his action on the policy 
_unless he had, as the basis of his contract, an interest in the subject- 
matter insured. This is a rule founded in public policy, and is of 
general application : Ruse vs. Mutual Benefit Co., 23 N. Y., 516. If 
it were not so the whole system of life insurance would become the 
mere cover for wicked speculation by wager in human life, and thus 

prove the occasion for the commission of the grossest crimes. 
An insurable interest, however, is not necessarily a definite pecuni- 

* Decision rendered, October 4, 1886. 
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ary interest, such as is recognized and protected at law; it may be 
contingent, restricted as to time, or indeterminate in amount, but it 
must be actual, such as will reasonably justify a well-grounded ex- 
pectation of advantage, dependent upon the life insured, so that the 
purpose of the party effecting the insurance may be to secure that 
advantage, and not merely to put a wager upon human life. There- 
fore a wife has an insurable interest in the life of her husband, or 
the husband in the life of the wife: Baker vs. Union Mutual Life, 34 
N. Y., 283; and a single woman, under contract to marry, in the life 
of her intended husband: Chisholm vs. National Life Co., 52 Mo., 
213. A parent has in like manner an insurable interest in the life 
of a child, and a child in the life of a parent : Loomis vs. Eagle In- 
surance Co., 6 Gray, 396; Mitchell vs. Union Life Co., 45 Me., 104; 
Reserve Mutual Co. vs. Kane, 31 P. F.S., 154. In the case last 
cited this court said : “It would be technical in the extreme to say 
that a son has no insurable interest in his father’s life. Poverty may 
overtake the father in his lifetime, and thus father and mother be 
cast upon the son; or, if the father die before her, the necessity may 
fall at once upon the son. Why, then, should he not be permitted 
to make a provision by insurance to re-imburse himself for his out- 
lays, past or future? What injury is done to the insurance com- 
pany? They received the full premium, and they know in such 
case, from the very relationship of the parties, that the contract is 
not a mere gambling adventure, but is founded in the best feelings 
of our nature, and on a legal duty which may arise ut any time.” 

In Lord vs. Dall (12 Mass., 115), a young unmarried female, with- 
out property, who for severe] years had been supported and educated 
at the expense of her brother, who stood to her in loco parentis, was 
held to have an insurable interest in his life. So, also, a creditor 
has an insurable interest in the life of his debtor : American Life 
Insurance Co. vs. Robertshaw, 2 Casey, 189; Cunningham vs. 
Smith’s Executors, 20 P. F.S., 450. In Keystone Mutual Association 
vs. Beaverson (16 W. N. C., 188), the assured, an unmarried lady, 
lived with her brother, who supported or maintained her in his fam- 
ily under circumstances tending to constitute the relation of debtor 
and creditor between them, and it was held that he had such an in- 
surable interest in her life as would support a policy of insurance 
taken out by him therein. ‘This case,” says the court, “was not 
submitted to the jury under a ruling that the mere fact of a person 
on whose life the policy was taken being a sister of the defendant in 
error, gave to the latter an insurable interest in her life, although 
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reputable authorities have recognized such relationship to be suffi- 
cient: Adtna Life Insurance Co. vs. France, 4 Otto, 562. In the 
present case evidence was given that he was supporting and main- 
taining her in his family, under circumstances tending to constitute 
the relation of debtor and creditor. It was under all the facts of 
the case that the court held he had an insurable interest in the life 
of his sister. It was very clear that the insurance was obtained in 
good faith, and not for the purpose of speculating upon the hazard 
of a life in which he had no interest: Scott vs. Dickson, ante, p. 181. 
The policy in question shows the willingness of the company to take 
the risk on the ground of relationship alone.” 

The rule deducible from all the cases is thus stated in Warnock 
vs. Davis (14 Otto, 775) by Mr. Justice Field : “It is not easy to de- 
fine with precision what will in all cases constitute an insurable in- 
terest, so as to take the contract out of the class of wagering 
policies. It may be stated generaliy, however, to be such an inter- 
est, arising from the relations of the party obtaining the insurance, 
either as creditor of or surety for the assured, or from the ties of 
blood or marriage to him, as will justify a reasonable expectation of 
advantage or benefit from the continuance of his life. It is not nec- 
essary that the expectation of advantage or benefit should be al- 
ways capable of pecuniary estimation; for a parent has an insurable 
interest in the life of a child, and a child in the life of his parent; a 
husband in the life of his wife, and a wife in the life of her husband. 
The natural affection in cases of this kind is considered as more pow- 
erful, as operating more efficaciously to protect the life of the in- 
sured, than any other consideration. But in all cases there must be 
a reasonable ground, founded upon the relations of the parties to 
each other, either pecuniary, or of blood or affinity, to expect some 
benefit or advantage from the continuance of the assured; otherwise 
the contract is a mere wager, by which the party taking the policy 
is directly interested in the early death of the assured. Such poli- 
cies have a tendency to create a desire for the event. They are, 
therefore, independently of any statute on the subject, condemned as 
being against public policy.” 

It cannot be pretended that Garnier had an re interest in 
the life of his aunt by force of the mere relationship existing be- 
tween them; no case has been brought to our notice which carries 
the rule to this extent. Between husband and wife, and parent and 
child, the relationship is so close and intimate, and the mutual de- 
pendence and legal liability for support so manifest, that nothing 
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more is wanting to establish the insurable interest. Garnier, how- 
ever, did not hold any such relation to Ellen McLean, either natural 
or assumed; he was simply her ‘friend and adviser.” He was 
doubtless a valuable friend; he had advanced money to bring her to 
Philadelphia; he fitted up, stocked, and from time to time replen- 
ished, the store at Tenth and Manilla; having disposed of this for 
her benefit he purchased the establishment on Fitzwater Street, and, 
selling this, he bought for her a third, on Fifth, below Christian. 
She repaid Garnier, however, for his outlays in her behalf from time 
to time from the ordinary receipts of the several stores, and from 
the proceeds of the sales. 

The only relation existing between James Garnier and Ellen Mc- 
Lean which could give Garnier an insurable interest in her life, was 
that of debtor and creditor, and upon this ground alone the case 
must be considered. It is not denied that at the date of the policy, 
Mrs. McLean was indebted to Garnier for money advanced and ex- 
pended in her behalf, in some amount between $500 and $750. It 
is said, however, that Garnier, in his answer, disclaims as a creditor; 
that he places his right to the proceeds of the policy on other 
grounds, and makes no claim whatever by reason of any indebted- 
ness. We do not so understand either the answer or the evidence 
given by the defendant in the case. The bill charges in the first par- 
agraph, in substance, that the policy was taken out and applied as a 
collateral security to the debt which Mrs. McLean then owed Gar- 
nier; and in the subsequent paragraphs, that the debt having been 
fully paid in the lifetime of the assured, the proceeds of the policy 
should pass into her estate. This fact is specifically denied; the 
defendant in his answer says, it is “ not true that the policy of in- 
surance, referred to in paragraph one of the complainant’s bill, was 
applied for and issued upon the life of Ellen McLean for any such 
reason or purpose as therein stated.” 

It is undisputed, however, that at the issuing of the policy, the re- 
lation of debtor and creditor did exist, and to the extent stated; the 
defendant having denied that the policy was taken as collateral secu- 
rity for that debt, a question of fact is thus raised to be determined 
by the evidence. Upon examination of the proofs we find no evi- 
dence from which the fact might be fairly inferred. The insurance 
was not effected at the instance of Mrs. McLean, but at the sugges- 
tion of her son, Samuel McClatchy, in whose name a second policy 
in $1,000 was at the same time issued; the premiums were paid and 
the policy maintained by Garnier; indeed, there is not the slightest 
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proof in support of the piaintiff's hypothesis, that the policy was 
held in trust for the debtor, and, in the absence of such proof, the 
presumption is, that the rights of the partiesappear upon the face of 
the policy: Cunningham vs. Smith, 29 P. F. Smith, 450. 

It has been said, however, on the authority of Goodsall vs. Bold- 
ero (9 East., 72), that an insurance upon the life of a debtor in behalf 
of a creditor is, in legal effect, but a guaranty of the debt, and if the 
debt is paid the insurance is at an end; but it is now settled that 
this case is not the law; it was directly drawn in question, and was 
expressly overruled in Dalby vs. India and London Life Ins. Co., 
decided in the Exchequer Chamber, 15 C. B., 365. The law seems 
to be well settled that it is wholly unnecessary to prove an insurable 
interest in the life of the assured at the maturity of the policy, if it 
was valid at its inception, and in the absence of express stipulation 
to the contrary, the sum expressed on the face of the policy is the 
measure of recovery: Rawle vs. American Mut. Ins. Co., 27 N. Y., 282; 
Mowry vs. Home Ins. Co., 9 R. I. (1869); Hoyt vs. N. Y. Life Ins. 
Co., 3 Bosw., 440; Phoenix Mut. Ins. Co. vs. Bailey, 13 Wallace, 616. 

The doctrine of all the cases to which our attention has been 
called is, that if the policy was originally valid, it does not cease to 
be so by cessation of interest in the subject of insurance, unless 
such be the necessary effect of the provisions of the instrument it- 
self. Therefore, where a husband insured his life for the benefit of 
his wife, and was subsequently divorced, it was held, that, notwith- 
standing the relation of husband and wife no longer existed, and her 
insurable interest had thus ceased, yet she could recover the full 
amount of the policy: Commonwealth Mutual Life vs. Schaffer, 4 
Otto, 457. ‘Supposing a fair and proper insurable interest of what- 
ever kind,” says the court in the case last cited, “to exist at the time 
of taking out the policy, and that it be taken out in good faith, the 
object and purpose of the rule which condemns wager policies is 
sufticiently attained, and there is then no good reason why the con- 
tract should not be carried out according to its terms.” To the 
same effect is McKee vs. Phoenix Company, 28 Mo., 383. 

All the cases to which we have referred, it is true, arose from suits 
brought upon the policies of insurance, but the same principles ap- 
ply where the company, admitting its liability, has paid the money 
into court to abide the result, and the controversy is between the re- 
maining parties. 

In our own case of Scott vs. Dickson (42 Legal Intell., 362) our 
brother Paxson, upon a review of the cases, concludes, ‘that where 
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one has an insurable interest at the time an insurance is effected 
upon the life of another for his benefit, the fact that his interest 
ceases to exist at or prior to the death of the insured, will not, as 
against the personal representatives of the insured, deprive him of 
the right to receive the insurance money; therefore, it was held, 
that a surety on an official bond had an insurable interest in the 
life of the obligor, and that his right to recover upon the policy was 
not affected by the fact that no breach of the condition of the bond 
had ever occurred. But a merely colorable, temporary, or dispropor- 
tionate interest may present circumstances from which want of good 
faith, and an intent to evade the rule, may be inferred; therefore, 
although the relation of debtor and creditor may in general be said 
to establish an insurable interest, the amount of the insurance 
placed upon the life of the debtor cannot be grossly disproportionate 
to the benefit which might be reasonably supposed to accrue from 
the continuance of the debtor’s life, without leaving the transaction 
open to the imputation of being a speculation or wager upon the 
hazard of a life : Wainwright vs. Bland, 1 Moody & Rob., 481; Mil- 
ler vs. Eagle Life Ins. Co., 2 Smith, N. Y., 268. 

The case of Cammack vs. Lewis (15 Wallace, 643) is exactly in 
point; the policy was taken out by Cammack, the creditor, upon the 
life of Lewis, his debtor, in the sum of $3,000—$2,000 for his own 
benefit and $1,000 for the benefit of Lewis. Lewis in fact owed 
Cammack $70, although he voluntarily and without consideration 
gave his obligation at the time for $3,000. “Ifthe transaction,” 
says Mr. Justice Miller, “as set up by Cammack, be true, then, so 
far as he was concerned, it was a sheer wagering policy, and proba- 
bly a fraud onthe insurance company. To procure a policy for 
$3,000 to cover a debt of $70 is of itself a mere wager. The 
disproportion between the real interest of the creditor and the 
amount to be received by him deprives it of all pretense to be a bona 
fide effort to secure the debt, and the strength of this proposition is 
not diminished by the fact that Cammack was only to get $2,000 out 
of the $3,000; nor is it weakened by the fact that the policy was 
taken out in the name of Lewis, and assigned by him to Cammack 
This view of the subject receives confirmation from the note exe- 
cuted by Lewis to Cammack for the precise amount of the risk in 
the policy, which, if Cammack’s account be true, was without con- 
sideration, and could only have been intended for some purpose of 
deception; probably to impose on the insurance company.” See 
also Conn. Mut. Co. vs. Lucks, 108 U. S. R., 498. 
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In the case at bar the policy was $2,000; the amount of the in- 
debtedness was at the time undetermined, and therefore uncertain; 
it has since been ascertained to have been between $500 and $750. 
Considering the character of their business relations, the unsettled 
condition of their affairs, the age of the subject of insurance, the 
probable amount of premiums which might accrue, the accumula- 
tions from interest, we could not say the transaction carries with it 
any inherent evidence of bad faith. The essential thing is, as stated 
by the learned judge of the court below, that the policy should be 
obtained in good faith, and not for purposes of speculation, upon 
the hazard of a life in which the insured has no interest. The case 
is materially different from Gilbert vs. Moose et al. (41 Legal Intell., 
75); the principles involved in that case are not drawn in question 
here. 

We find no error in the decree of the court below, and it is there- 
fore affirmed. 

The decree is affirmed, and the appeal dismissed at the cost of the 
appellant. 
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an action against a fire insurance company, the admission of the state- 
ments in evidence of a soliciting agent, proved to be an officer and stock- 
holder of the company, if error at all, is error without prejudice. 

an action against a fire insurance company, a witness may testify as to 
the value of goods destroyed, designated by certain terms, if he is familiar 
with the designation, without the objection of his being called on to 
construe the policy, or to determine what goods are covered by the de- 
scription. 

Where a defense is pleaded in answer to a complaint, and the issue thereon 
is fairly and fully presented in an instruction, it is as well presented in 
that connection as though it had been found in the statement of the 
pleadings and issues preceding the instructions. 


, in an action on a fire insurance policy, there is no controversy at the trial 
as to the value of the property, and the plaintiff testifies that she paid a 
certain sum for it, and its value is stated at that sum in the application 
for insurance, in the absence of any evidence or claims to the contrary, the 
jury may find its value in that sum. 

Where, in an action against a fire insurance company, the company pleads 
the existence of a mortgage, and the plaintiff replies that when the insur- 
ance was effected she fully explained it, and further replies that any 
breaches of the condition of the policy which may have occurred were 
waived by the act of the assistant secretary of the company, in requiring 
and taking proof of loss, which he pronounces sufficient, at the same 
time informing plaintiff that the loss would be paid, she is entitled to re- 
cover in the action. 
an action against a fire insurance company, the court need not instruct 
the jury as to agent’s authority to do certain acts on which a claim of 
oT is based, where the reply of plaintiff pleads a waiver, which is not 
denied. 


* Decision rendered, October 19, 1886.—From Northwestern Reporter. 
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‘Jhe forfeiture of a policy of insurance on account of a breach of its conditions 
may be waived, and, when the waiver is made, it will have the same 
binding force it originally possessed. 

In an action against a fire insurance company, knowledge of facts possessed 
by an agent is chargeable to the company. 

The verdict of a jury will not be disturbed because the evidence may be 
meager, or does not satisfy the mind of the court. 


Action at law upon a policy of insurance, to recover the amount 
insured against loss by fire upon a building and certain-contents owned 
by plaintiff. There was a judgment upon a verdict for plaintiff. 
Defendant appeals. 


Putturrs & Day, for Appellant. 

E. W. Curry, Buttock & Horrman, and J. B. Jounson, for 
Appellee. 

Beck, J. 

1. We will, in the consideration of the case, notice the objections 
to the judgment in the order of their presentation by defendant’s 
counsel, and will state the facts involved in each point in connection 
with the discussion thereof. 

F. 8. Siltz, the husband of plaintiff, and a witness in her behalf, 
testitied that, three or four days after the fire, W. C. Cole came to 
the house of the witness, claiming to represent defendant, and that 
the purpose of his visit was to settle and adjust the loss.) He made 
out proofs of loss. The witness was then permitted to state, 
over defendant’s objection, that Cole said he was the assistant secre- 
tary of defendant. The evidence was admitted, upon the proposi- 
tion of plaintiffs counsel to follow it with other evidence showing 
the official relation of Cole to defendant. Such evidence was after- 
wards introduced, and shows conclusively that he was the assistant 
secretary, and a director and stockholder of the company ; that he 
visited the plaintiff as an agent of the company, after the loss, with 
reference to it; and that he prepared papers, or superintended or 
assisted in their preparation, pertaining to the proofs of loss, 
though he did not complete such proof. The fact that Cole was 
assistant secretary of defendant being conclusively established by 
other testimony, the admission in evidence of his declarations or state- 
ments to that effect, if erroneous, is without prejudice to defendant. 

2. The policy covered certain personal property, described in it as 
“restaurant goods.” A witness was asked the value of these goods, 
and in response was permitted, over defendant’s objection, to state 
it. The objection is based upon the ground that the question called 
upon the witness to construe the language of the policy, and deter- 
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mine what goods were covered by the description. There is no force 
in the objection. If the goods were so generally known as to be 
described in the policy by the designation “restaurant goods,” it 
will be presumed that the witness understood the designation. He 
certainly could refer to the goods by the name used in the policy to 
designate them. If any question existed as to the goods valued by 
him belonging to the class covered by the policy, the witness could 
have been called on, in the cross-examination, to further describe 
the goods to which he referred in his answer. 

3. Two or three objections to the admission of evidence are re- 
ferred to in defendant’s argument simply by a statement of the 
points made, without any argument thereon. We are not required 
to consider points not argued. 

4. The policy contains a condition to the effect that, in case of 
loss, if there be liens or incumbrances on the property, defendant 
shall be liable for no more than three-fourths of the interest of as- 
sured, after deducting from the actual cash value of the property 
the amount of the liens or incumbrances. The answer alleges that 
there was a mortgage upon the property, aud that its value, deter- 
mined by the terms of the policy, did not exceed the amount due 
upon the mortgage. Counsel for defendant complain that the court 
below omitted to present the issues raised by this defense. There 
is no ground for this complaint. The defense pleaded, and the is- 
sues thereon are fairly and fully presented in an instruction,—the 
tenth. It is as well presented in that connection as though it had 
been found in the statement of the pleadings and issues preceding 
the instructions. 

5. The court, in the same instruction, directed the jury, if they 
found plaintiff entitled to recover, to deduct the amount of the 
mortgage from the value of the property, and if the sum thus ascer- 
tained equaled or exceeded the amount they found for plaintiff, 
which must not exceed the sum insured on the property, they could 
render a verdict for the plaintiff in the amount thus found for her 
Counsel insist that this instruction should not have been given, for 
the reason that there was no evidence of the value of the property. 
Upon this question there was no controversy in the evidence at the 
trial. Plaintiff testified that she gave $3,500 for the real estate, and 
its value is stated at that sum in the application for insurance. In 
the absence of any evidence or claim to the contrary, the jury were 
authorized, for the purpose of the inquiry, to find its value in that 
sum. 
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6. The policy contained a condition to the effect that “any fraud, 
or attempt to defraud, or false oath or declaration, or claim for an 
amount more than is actually due,” shall defeat recovery on the pol- 
icy. The answer alleges that plaintiff violated this condition by 
filing her petition in this case, under oath, alleging the value of the 
property destroyed to be $1,000, and that the amount of the policy 
($750) is due her, and did not disclose the existence of the mort- 
gave ; that she further violated it in her proofs of loss, by stating 
the value of the personal property at a sum in excess of its true 
value ; and that she also violated the condition by claiming, in her 
proof of loss, a sum largely in excess of what was actually due her. 
It is insisted that this defense was not fairly and fully presented by 
instructions to the jury. The ground of counsel’s complaint is that 
the court did not distinguish between fraud and attempt to defraud, 
and direct the jury accordingly. We think it was needless for the 
court to burden the jury with such distractions and instructions, and 
that the jury were sufficiently instructed upon the issue presented by 
the defense. The answer alleges certain acts and omissions of the 
plaintiff which it is claimed, under the condition in question, are suf- 
ficient to defeat recovery. The court below correctly directed the 
jury as to the legal effect of the acts of plaintiff relied upon to sup- 
port the defense. It was not necessary or important that the court 
should have considered or directed the jury to consider whether 
these acts were frauds or attempts to defraud. Without such an in- 
quiry, the jury were well prepared to find, as to the facts, in accord 
with the instructions of the court. 

7. The defendant, as a defense under a condition of the policy, 
set up in its answer the existence of a mortgage. The plaintiff in 
her reply alleged that, when the insurance was effected, she fully ex- 
plained to defendant’s agent all matters connected with the mort- 
gage, the date of its execution, the amount paid upon it, the date of 
its maturity, the fact that she held a valid defense for a partial fail- 
ure of consideration, which she intended to set up, and, in order 
to obtain an abatement of the amount due upon the face of the 
mortgage, she was advised that it would be necessary to permit an 
action of foreclosure to be brought upon it, which she intended to 
do. She further stated in her reply that any breaches of the condi- 
tion of the policy which may have occurred were waived by the act 
of the assistant secretary of defendant in requiring and taking proof 
of loss, which he pronounced sufficient, at the same time informing 
plaintiff that the loss would be paid. 





110 Report of Decisions. [ Feb... 


8. It is objected that an instruction (the fifth) directs the jury that 
matters may be regarded as raising a waiver of the breach of con- 
ditions which were not pleaded in plaintiff's reply. This objection 
we find, upon a comparison of the reply and instruction, is not sup- 
ported by the facts. We find that all matters contemplated in the 
instruction are pleaded in the reply. 

9. It is urged by counsel, in their discussion of the fifth instruc- 
tion, that neither in it or elsewhere did the court direct the jury to 
find that Cole, who, it 1s alleged, acted for defendant in making the 
waiver, was authorizd so to do. But the authority of Cole to act for 
defendant was proved beyond question in the court below. As we 
have shown, he was proved to be the assistant secretary, and the reply 
pleading the waiver alleges that he acted for defendant as assistant 
secretary in doing the things upon which the claim of waiver is 
based. The allegations of the reply are not denied by the defend- 
ant, and the evidence shows, without contradiction, that Cole was 
assistant secretary, and did act for defendant. Under these circum- 
stances, we think there was no prejudicial error in the failure of the 
court to direct the jury to find as to Cole’s authority to do the acts 
upon which the claim of waiver is based. 

10. Counsel for defendant insist that, by the breach of the condi- 
tions of the policy, it becomes “ null and void,” and incapable of be- 
ing revived or restored by a waiver of the breach. The grounds up- 
on which this view is based are noticed and considered in Viele vs. 
Germania Ins. Co. (26 Iowa, 9), and it is held that the forfeiture of a 
policy on account of a breach of its conditions may be waived, 
whereupon it will have the same binding force it originally possessed. 
This court has not recognized a contrary doctrine. 

11. The application for the insurance states that the mortgage 
upon the property remains unpaid to the amount of $400, and that 
the incumbrance was due in 1882. The statements of the applica- 
tion are warranties on the part of the assured. It was shown that 
there were $440 remaining unpaid upon the mortgage, and that it 
matured in 1881. But the policy was issued in 1883. The court 
below instructed the jury, substantially, that if they should find that 
defendant’s soliciting agent who took plaintiff's application was truly 
informed of the facts by plaintiff, and that the mortgage was due 
but she did not intend to pay it until it was foreclosed, to enable 
her to set up a defense as to the partial failure of consideration, the 
defense of the breach of the warranties cannot be supported. The 
instruction is assailed by counsel with a good deal of earnestness. 
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The knowledge possessed by the agent of the facts is chargeable to 
the defendant, and it will be held to have waived objection to the 
incorrect or false statements of the application: Jordan vs. State 
Ins. Co., 64 Iowa, 216; s. c., 19 N. W. Rep., 917; Boetcher vs. Hawk- 
eye Ins. Co., 47 Iowa, 253; Miller vs. Mutual Ben. Life Ins. Co., 31 
Towa, 216. See, also, Stone vs. Hawkeye Ins. Co., 28 N. W. Rep., 47, 

12. The foregoing discussion disposes of all questions arising upon 
rulings on instructions discussed by counsel. One or two instruc- 
tions asked by defendant, which were based upon the evidence as 
claimed by counsel, were properly refused, as being inapplicable to 
the proof. 

13. It is insisted that the verdict lacks the support of the evidence 
We think otherwise. Upon some points, as the value of the property 
insured, and the like, the evidence may be meager, and not wholly 
satisfactory to us. But it cannot be said that there is such an ab- 
sence of evidence as requires us, under the familiar rules prevailing 
here, to reverse the judgment. 

In our opinion, the judgment of the district court ought to be 
affirmed. 
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Us. 
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A stipulation in a fire insurance policy, that immediate written notice of loss 
shall be given to the company, may be waived by an agent who has full 
authority to adjust the loss, although the policy provides that the company 
shall not be bound by the acts or declarations of its agents not contained 
in the policy. 

The terms of an insurance policy on a building and machinery therein pro- 
vided that it should become void if any other insurance policy, whether 
valid or not, was obtained on the same property. Another policy had 
been taken out previously, which stipulated to be void if the property 
were sold or mortgaged, if any change took place in the title, or any por- 
tion of it were removed to another location without the company’s consent. 
Subsequently this policy was rendered void by the fact that the property 
was sold and mortgaged to secure the purchase price; also the machinery 
was removed, without the required consent, from the building in which it 
was when the policy was issued. Held, that the first-mentioned policy was 
not defeated by the existence of the other, since the latter had ceased to be 
a binding contract of insurance before the former was issued. 


The plaintiff obtained from the defendant an insurance policy upon a house 
and machinery therein, which contained a provision that the loss or dam- 
age on the machinery should be payable to a third person who was morta- 
gee. Under Code Iowa, § 2,544, the plaintiff had a right to prosecute the 
action for the whole amount of the loss in his own name ; and under sec- 
tion 2,683 the mortgagee had a right, as intervenor, to become a party to 
the action. 


Plaintiff brought an action on a policy of insurance against loss 
and damage by fire. The property insured was a one-story, frame 
warehouse, and a stock of grain-cleaning and mill-wright machinery 





* Decision rendered, October 23, 1886.—From North Western Reporter. 
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therein. The amount of the insurance on the building was $25, and 
on the machinery it was $975. The policy contained a provision 
that the loss, if any, on the machinery was payable to George H. 
Lane, mortgagee, as his interest might appear, The insured prop- 
erty was totally destroyed by fire on the 20th of October, 1883. 
The mortgage to Lane, which secured $1,420, was unsatisfied when 
the loss occurred. The policy contains the follpwing provisions:— 


(1) When a fire has occurred injuring the property herein described, the 
assured * * * shall give immediate notice of loss in writing to this company. 

(2) A particular statement of the loss shall be rendered to this company as 
soon after the fire as possible, signed and sworn to by the assured. * * * 

(6) The adjusted claim under this policy shall be due and payable sixty 
days after the full completion by the assured of all the requirements herein 
contained.” 

(9) It is expressly provided that no suit or action against this company for 
recovery of any claim by virtue of this policy shall be sustainable in any 
court of law or equity until after full compliance by the assured with all the 
foregoing requirements, nor unless such suit or action shall be commenced 
within twelve months next after the fire shall have occurred; and, should 
any suit or action be commenced against this company after the expiration 
of the aforesaid twelve months, the lapse of time shall be taken and deemed 
as conclusive evidence against the validty of such claim. 

Also the following :— 


This company shall not be bound, under this policy, by any act of or state- 
ment made to or by any agent or other person which is not contained in this 
policy, or in any written paper above. 

This policy shall become void unless consent in writing is indorsed by the 
company herein in each of the following instances: * * * If the assured have, 
or shall hereafter obtain, any other policy or agreement for insurance, whether 
valid or not, on the property above mentioned, or any part thereof. 


On the 13th of October, after the loss, plaintiff furnished the 
sworn statement required by the second provision of the policy 
quoted above, but he never gave the written notice of the fire re- 
quired by the first provision quoted. On the first day of August, 
1882, plaintiff and intervenor, who then owned the personal prop- 
erty covered by the policy, as partners, procured a policy of insur- 
ance thereon in the Glens Falls Insurance Company, by which it 
was insured against loss and damage by fire for one year from that. 
date. The policy in suit was issued on the 16th of June, 1883. 

The action was commenced by plaintiff on the 14th of May, 
1884, and Lane’s petition of intervention was filed January 20, 
1885, in which he claimed the amount of the insurance on the ma- 


chinery. The defenses pleaded are—First, thefailure of plaintiff 
VoL. XVI.—8. 
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to give the written notice of the fire required by the policy; sec- 
ond, that the policy was defeated because of the existence of the 
Glens Falls policy at the time it was issued; and third, that plaintiff, 
by the terms of the policy, has no claim for the amount of the in- 
surance on the machinery, that amount being payable to Lane, and 
the cause of action therefor in favor of Lane was barred when his 
petition of intervention was filed. It was proven on the trial that 
he written notice of the loss required by the policy was waived 
fter the loss occurred, by one Redfield, who was an adjusting 
gent for defendant, and was also the manager of its Western 
jepartment. The Glens Falls policy contained the following pro- 
visions :— 

(2) This policy shall be void in each of the following cases: * * * Third, if 
the property, or any part thereof, shall be sold, transferred, or incumbered 
by mortgage, judgment, or otherwise; * * * sixth, if any change takes place 
in the title or occupation or possession of the insured property, or any part 
thereof, whether by voluntary act or otherwise. 

(3) This company shall not be liable for loss or damage to any of the in- 
sured property while at or in any other location than that designated herein, 
without written consent in writing hereon to the removal. 

And it was proven that, after the policy was given, Lane sold his 
interest in the property to plaintiff, and took the mortgage under 
which he now claims to secure the purchase price; also that the 
property had been removed without the consent of the insurer from 
the building in which it was at the time the policy was issued, to 
the one in which it was when destroyed. There being no contro- 
versy as to the facts, the courts directed the jury to return a verdict 
for the intervenor for the amount of the insurance on the machinery, 
and entered judgment on the verdict returned in obedience to this 
direction, and from that judgment both plaintiff and defendant 
appealed. 


F. J. Truiock, for Plaintiff. 

Antrosus & McArruur and Poor & Batpwin, for Defendant. 

Geroraee H. Lane, for Intervenor. 

Reep, J. 

1. We are of the opinion that the right of action is not defeated 
by plaintiff's failure to give the written notice of the loss required 
by the policy. The agent who assumed to waive that requirement 
had full authority to do whatever was necessary to be done in the 
adjustment of the loss. He was informed of the occurrence of the 
fire by the local agent of the company at Burlington, and he went 
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to the scene of the fire for the purpose of investigating the case, 
and, while engaged in the investigation, he informed plaintiff and 
intervenor that, as he was on the ground, the written notice need 
not be given, but directed them to, prepare and forward to him the 
proofs of loss, which they afterwards did; and he refused to pay the 
loss on the sole ground that the policy was defeated by the exist- 
ence, at the time it was issued, of the Glens Falls policy. Being 
clothed with full authority to adjust the loss, and to do whatever might 
be necessary to be done in its adjustment, he necessurily had the 
power to determine whether the notice should be required or not, 
and having determined that it should not be required, and so ad- 
vised the other parties who have acted upon his statement, his 
principal is bound by his action. It makes no difference, we think, 
that the policy provided that the company should not be bound by 
the acts or declarations of its agents not contained in the policy; for 
the authority to waive that provision is necessarily included in the 
power conferred upon him with reference to the adjustment of the 
loss, and he did in effect waive it. That the provision requiring the 
notice of the loss may be waived by the insurer is well settled 
by the authorities. See Edgerly vs. Farmers’ Ins. Co., 48 Iowa, 644; 
Wood, Ins., 699. 

2. We are also of the opinion that the policy was not defeated by 
the existence of the Glens Falls policy. That policy had ceased to 
be a binding contract of insurance before defendant’s policy was 
issued. The sale by Lane of his interest in the property was such 
a change of the title as, under the provisions of the contract, 
avoided the policy: Hathaway vs. State Ins. Co., 64 Iowa, 229; s. ¢. 
20 N. W. Rep., 164. Perhaps it could be said that the change of 
title had the effect only to render the policy voidable at the election 
of the insurer, and that, under the peculiar provision in defendant’s 
policy, which is against other contracts of insurance, whether valid 
or not, the contract was defeated. But, however that may be, we 
are of the opinion that, under the provision of the Glens Falls pol- 
icy against the removal of the property, all liability of that company 
terminated when the property was removed from the building in 
which it was situated when the policy was issued. It was expressly 
provided that the company should not be liable for loss or damage 
when the property was at any other place or location than that 
designated in the policy. The removal of the property to another 
building, without the consent of the company, did not have the 
effect simply to render the policy voidable at its election; but, by 
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the express terms of the provision, its liability for the risk was ter- 
minated by that act. When, therefore, defendant’s policy was 
issued, there was no other contract of insurance in existence; the 
policy of the other company was as certainly terminated by that 
act as it would have been by the expiration of the time for which it 
was given. 

3. The policy in suit is a contract between plaintiff and defend- 
ant. The provision, however, that the loss or damage on the 
machinery should be paid to the intervenor as his interest might 
appear, was for intervenor’s benefit. Section 2,544 of the Code 
provides that a party with whom or in whose name a contract is 
made for the benefit of another may sue in his own name without 
joining with him the party for whose benefit the suit is prosecuted. 
Under this provision it was very clear, we think, that plaintiff had 
the right to prosecute the action in his own name for the recovery 
of the whole amount of the loss. The court possessed ample power, 
upon a showing of intervenor’s interest, either by plaintiff or de- 
fendant, to enter such judgment in the case as would have fully 
protected the rights of all the parties. If the presence of inter- 
venor had been deemed necessary to the determination of the con- 
troversy, the court had the power, under section 2,557, to order 
him to be brought in. The action instituted by plaintiff was for 
the recovery of the whole loss; and, as we think, was properly 
brought in his own name. The intervenor, however, had an inter- 
est in the matter in litigation, and he had the right, under section 
2,683, to become a party to the action. That section provides that 
“any person who has an interest in the matter in litigation in the 
success of either of the parties to the action, or against both, may 
become a party to an action between other persons, either by join- 
ing the plaintiff in claiming what is sought by the petition, or by 
uniting with the defendant in resisting the claim of the plaintiff, or 
by demanding anything adversely to both the plaintiff and defend- 
ant, either before or after issue has been joined in the cause, and 
before the trial commences.” 

It was under this provision that intervenor became a party to the 
suit. He did not institute a new action, but became simply a party 
to the one pending between plaintiff and defendant. Nor did he 
make any demand independent of the matter in litigation between 
them, but asked only that the recovery for that portion of the loss 
which, by the terms of the contract sued on, was payable to him, 
should be for his benefit. The policy provides that no action for 
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the recovery of any claim shall be maintainable, unless commenced 
within twelve months after the occurrence of the fire. Clearly, we 
think, this does not preclude the intervenor from becoming a party 
to an action which was properly brought within that time, and 
asserting any interest he may have in the subject-matter of the 
action. 

Upon the undisputed facts of the case, we think the direction of 
the court was right, and the judgment will be affirmed. 
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‘SUPREME COURT OF PENNSYLVANIA. 





Error to the Court of Common Pleas of Montgomery County. 





MUTUAL FIRE INSURANCE CO. OF MONT- 
GOMERY CO., PENN., 


Us, 


DE HAVEN.* 


B., an insurance company, included in a policy issued by it to C. an insurance 
upon ‘stock, crops, and farming implements; during the running of the 
r0licy a field of growing wheat belonging to C. was in part destroyed by a 
ailstorm ; he presented a claim to B. for payment on account of his loss, 
which B. declined to pay, as the crop destroyed was a standing one ; he 
then brought suit against B. Held, that he could recover. 


De Haven was the holder of a policy of insurance in the Mutual 
Fire Insurance Company of Montgomery County, Penn., issued 
March 14, 1881. The company also insured by virtue of supple- 
mental act passed February 14, A. D. 1867, against losses by storms 
or hurricanes. A clause in the policy held by De Haven was as 
follows: “Stock, crops, and farming implements, $1,200.” 

There was a hailstorm on the 22d of May, 1883, and a field of 
standing and growing wheat was partially destroyed. De Haven 
demanded payment of the company for his loss; the company de- 
nied that he had any insurance on growing crops. De Haven sued 
for this loss, and the court held that the word “crops” included 
growing crops. From this decision and judgment a writ of error 
was taken. 


* Decision rendered, May 3, 1886.—From astern Reporter. 


1887. ] Mutual Fire Ins. Co. vs. De Haven. 


Cuartes Honstker, for Plaintiff in error. 
The constitution of this company contains the following clause :— 


§ 5. The president and managers shall have full power, on behalf of said 
corporation, to make insurance against losses by fire, on any house, tenement, 
manufactory, barn, or other buildings, and goods, wares, merchandise, and 
effects, and household furniture therein, and on hay, grain, and other agricul- 
tural products, in barns, stacks, or otherwise, and generally on all kinds of 
goods, wares, merchandise and effects (except books of accounts, bills, bonds, 
ready money, jewels, plate, paintings, engravings, and large manufactories), 
to make, execute, and perfect such and so many contracts, bargains. agree- 
ments, policies, and other instruments as shall or may be necessary, and as the 
nature of the case shall or may require ; and every such contract, agreement 
and policy:to be made by the said corporation, signed by the president and 
attested and signed by the secretary, and also shall be signed by the party 
insured ; and the president and managers are hereby empowered to have made, 
and to procure a seal with such device as they may deem proper, to be used 
by them as the common official seal of the company. 


Our contention is, that the words “on hay, grain, and other agri- 
cultural products, in barns, stacks, or otherwise,” means on all 
gathered products, not on growing grain, potatoes, or anything not 
cut or gathered. The learned judge below held that the word 
“crops,” written in the policy, and the words “and other agricultu- 
ral products in barns, stacks, or otherwise,” in the constitution, was 
wide enough to cover growing crops. There is no positive decision 
of the supreme court covering this exact point, but we contend that 
a fair construction of the whole clause would limit the crops insured 
to a crop gathered, for the insurance is “‘on hay, grain, and other 
agricultural products in barns, stacks, or otherwise.” The word 
‘‘otherwise” means some method of a similar kind as in “ barns or 
stacks.” In the case of Bucher vs. Com. (7 Out., 528) the court 
held that the words “other persons,” following in a statute the words 
“warehousemen” and “wharfinger,” must be understood to refer to 
other persons ejusdem generis, viz. : those who are engaged in a like 
business or who connect the business of warehousemen, etc., with 
some other pursuit. ‘The very meaning of “crop,” as defined by lexi- 
cographers, means anything cut off or gathered. Webster defines it 
in his dictionary of 1880 as that which is “cropped, cut, gathered,” 
etc., and that was the meaning as it was understood, in connection 
with the section 5 of constitution of company above quoted, viz. : 
“Hay, grain, and other agricultural products in barns, stacks, or 
otherwise.” The learned judge admitted that had not the word 
“ otherwise” been added, the plaintiff would have had no standing. 
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Hay is not hay whilst it is grass ; the grass must be cut and dried 
before it is hay. Again, an agricultural “ product” is not produced 
until it is “ gathered, cut, or garnered.” Taking all the words together, 
and the whole scope of the case, all the implications are against the 
construction put by the court. 


H. B. Dicxrnson and Grorce N. Corson, for Defendant 1n error. 


Judge Boyer cities the definitions from Webster, that we used on 
the trial, and others, in his opinion overruling the motion for a new 
trial, and, therefore, we adopt and print his opinion as our best 
argument. 

“The plaintiff effected an insurance of his crops from loss by fire 
or storm in the defendant company. He suffered a loss by a hail- 
storm beating down his grain. growing in the field. The defendants 
set up the defense that the insurance did not cover the grain whilst 
still growing, but only grain already harvested. This was the only 
contention upon the trial. 

“The charter under which the defendant corporation was origi- 
nally incorporated authorized insurances against fire only ; but by a 
supplemental act of Assembly, approved February 14, 1867, the 
company was authorized to insure against losses by ‘storms and 
hurricanes,’ under the same rules and regulations, and with the same 
force and effect and with respect to the same species of property as 
was theretofore insured against loss by fire. And the second section 
of said act provided that all existing and outstanding policies of in- 
surance issued by said corporation shall be deemed and considered 
as insuring holders thereof against losses by storm or hurri- 
cane (as well as by fire) in respect to the property and effects 
mentioned and referred to in the said policies, with the like force 
and effect as though the act to which this is a supplement had 
authorized such insurance, and such losses by storms or hurricanes 
had been specially covered by said policies. The charter—section 5 
—provides for insurances on ‘ hay, grain, and other agricultural prod- 
ucts in barns, stacks, or otherwise.’ 

“ Where, therefore, ‘crops’ are insured in general terms, as in this 
policy, it must be taken to include all which in the common and 
appropriate use of language is comprehended under that description. 
In the latest dictionary, published in 1880, a ‘ crop’ is defined as ‘ the 
top end or highest part of anything, especially of a plant ; also that 
which is cropped, cut, or gathered, from a single field, or of a single 
kind of grain or fruit, or in a single season ; especially the valuable 
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product of what is planted in the earth ; fruit; harvest.’ In the 
edition published in 1856, crop is also defined as ‘corn and other 
cultivated plants while growing—a popular use of the word.’ Though 
this latter definition has been omitted from the later editions of 
Webster, the Imperial Dictionary, lately revised and published in four 
volumes, in London and New York, repeats the definition as to grow- 
ing crops above quoted, viz. : ‘corn and other cultivated plants while 
growing—a popular use of the word.’ As applied to agriculture the 
most general definition of crop seems to include that part of any 
agricultural product which is susceptible of being cropped for the uses 
of husbandry, whether already gathered or progressing toward 
maturity for that purpose. 

“ After all, what is included under the general name of ‘ crops’ is to 
be determined by the sense in which it is ordinarily used or may be 
reasonably understood in the connection in which it happens to be 
placed, rather than by nice philological distinctions derived from its 
original roots. It is certainly common to speak of the fruits of the 
earth as ‘ crops’ whilst still growing in the fields unharvested. 

«The condition of the crops’ is a familiar newspaper heading for 
a description of wheat, rye, corn, and oats whilst still growing in the 
fields unharvested. So ‘crops’ in the ground or ‘ growing crops’ is a 
familiar expression in popular use and ofteg advertised to be sold by 
that designation. 

“The fifth section of the act incorporating the defendants enumer- 
ated among insurable property, ‘ grain or other agricultural products 
in barns, stacks, or otherwise.’ Clearly showing that grain and other 
agricultural products were insurable when not gathered into barns 
or stacks, but also otherwise. ‘Otherwise’ is a largely embracing 
word, and would seem to comprehend every situation in which grain 
might exist. Whilst growing in the field it wasalready an ‘ agricultu- 
ral product,’ although not yet matured. If still unharvested it was 
more liable to damage by storm, and therefore, the more desirable to 
be insured against such accident. When gathered and stored in 
barns and stacks there would be comparatively little danger from 
storms. 

“The whole question turns upon whether or not grain growing in 
the field may in any reasonable and accepted sense be described as 
a‘crop.’ If it has been shown that the terms by general usage are 
applicable both to grain gathered and grain growing, it is decisive 
of the question in favor of the insured. It is well settled that where 
an insurer introduces an expression having two meanings, one larger 
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in its signification and the other more limited, he cannot, after an 
acceptance of the policy by the other contracting party, set up the 
narrower construction. And where a general name is used it is to be 
interpreted in the most enlarged sense. It is the insurer’s own lan- 
guage and must be interpreted most favorable to the insured. See 
Whart. Law of Contr., § 40, page 670; West Ins. Co. vs. Cropper, 
32 Penn. St., 186; Franklin Ins. Co. vs. Brook, 57 id., 74; Marvin 
vs. Stone, 12 Cow., 806; Raum vs. Ins. Co., 59 N. Y., 389; Allen vs. 
Ins. Co., 85 id., 473. 

“Under this view we are of opinion that the crops of the plaint- 
iff growing in the field were covered by his policy, and that his re- 
covery was proper. 

“And now, June 29, 1885, the motion for a new trial overruled by 
the court.” 

In 104 Penn. St., 281, Chief Justice Mercur says: “Corn and 
potatoes were then growing onit ;” ‘“ When these crops were plant- 
ed,” etc., showing that the best lexicographers are affirmed by our 
supreme court in the common-sense acceptation of the word 
“crops.” And as Mr. Justice Paxson says, of the word “ passenger,” 
in 96 Penn. St. 265, “crops” “must be understood in its ordinary 
and popular signification,” as also Judge Boyer has said, following 
Noah Webster. A farmeywho has a good stone barn would scarcely 
take an insurance against storm on his crops after they are carefully 
stored away in the mow. He only needs the insurance on them when 
they are exposed to storm in the field, or to fire in the barn. 

Per Curiam. 

The property insured is described as “stock, crops, and farming 
implements.” The precise location or condition of any one is not 
described. The company is authorized to make insurance against 
losses by storms and hurricanes on hay, grain, and other agricultural 
products, “in barns, stacks, or otherwise.” 

It had an undoubted power to insure the articles of property 
specified, whether they were in the fields or housed in barns. Crops 
are more exposed to storms and hurricanes while growing in the 
field than after they are put in stacks or barns. The language in the 
policy is broad enough to cover growing crops. Such we think was 
the manifest intent of the parties to this insurance. 

Judgment affirmed. 
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SUPREME COURT OF IOWA. 


Appeal from Decatur District Court. 


LAMB, anv otuers, InTERVENORS, 
vs. 


COUNCIL BLUFFS INS. CO.*} 


In an action by a policy-holder against a fire insurance company, to recover 
for a loss, the.appellate court, on appeal by the defendant, will not notice 
an error in the judgment of the court below in passing upon the rights of 
an assignee of the plaintiff who intervened in the action as a co-plaintiff, 
but has not appealed. 


A fire insurance company, in defense of a claim for loss under a policy, cannot 
maintain that the plaintiff’s answer in his application was false in stating 
that the house insured was “‘ built ”’ at a certain date, on the ground that 
it was then built partly out of materials from an old house pulled down, 
and that the words ‘‘ when built” refer only to buildings constructed en- 
tirely of new material; and the court will exclude evidence as to the mean- 
ing of the word “ built” among insurance men. 

Where a policy of insurance against fire contains a provision that, unless 
otherwise expressed in the policy, the assured is understood to be the sole 
owner in fee-simple of the land upon which the buildings insured stand, 
and has indorsed upon it a copy of the application, which, by a clause in 
the policy, is made a part thereof, showing that the assured holds only un- 
der a contract for sale, the insurance company cannot maintain, in defense 
to a claim under the policy, that it was void, when issued, for breach of the 


condition as to a fee-simple ownership, but will be held to have waived 
such condition. 


Where the only statement of a policy-holder in making proofs of his loss, and 
of the party entitled, was as follows: ‘‘ Amount claimed of [company, so 
much}. The property insured belonged exclusively to J. P. Lamb [his 
name];” and it is shown that he had previously transferred a portion of his 
claim—the court will not hold this to be ‘a fraud, or attempt at fraud,” or 
‘false swearing,” to, or in relation to, the proofs of loss, such as, by a con- 
dition of the policy, will render it void. 

A voluntary assignment of a portion of his claim against an insurance com- 
pany by the assured, which has not been accepted by the assignee, does. 
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not disentitle the assured to his claim, but he is entitled, notwithstanding 
such assignment, to recover the full amount of the loss. 


A contract for sale of lands for a price payable by installments, which con. 
tains a proviso that, in case of non-payment of an installment for 60 days 
after it becomes due, the whole amount unpaid on the contract shall be- 
come due and payable, and the contract be no longer binding on the 
obligor, and an agreement to sell the land to the purchaser, and to convey 
same to him upon payment of the purchase money, amounts to a condi- 
tional sale, with an agreement to convey, and vests an equitable title in 
the purchaser, and cannot be held to be a mere lease. 


Action on a policy of insurance against loss or damage by fire, 
The defenses pleaded and relied on are sufficiently referred to in 
the opinion. Trial by jury. Judgment for plaintiff, and defendant 
appeals. 


Sapp & Posey and C. C. McIntire, for Appellant. 

Youne & Paris, for Appellee. 

Servers, J. 

To the petition of intervention of Bowersock, the defendant de- 
murred on the ground that the action, as to him, was barred by the 
statute of limitations. The demurrer was overruled. The court also 
gave certain instructions bearing on the issue between him, the 
plaintiff, and defendant, which the latter claims to be erroneous. 
The jury found that the plaintiff was entitled to recover the whole 
amount of the loss, and therefore found against Bowersock’s right to 
recover. Now, it seems to us to be wholly immaterial, as far as the 
defendant is concerned, whether the court erred or not in the above- 
mentioned respect. Bowersock has not appealed, and the defendant 
and plaintiff both have succeeded in defeating him, and, clearly, we 
could not reverse the plaintiffs judgment, even if the court did err 
as between him and the defendant. 

2. The policy contains this provision: “It being understood, unless 
otherwise expressed in this policy, that the interest of the assured is 
the entire, unconditional, and sole ownership of the property; and that 
all buildings intended to be insured by this policy stand on ground 
owned in fee-simple by the assured.” There was a copy of the ap- 
plication on the back of the policy, and it is stated in the policy that 
the terms and stipulations thereof are hereby declared to be a part 
of this contract, “and are to be resorted to in order to determine the 
rights and obligations of the parties hereto.” The property insured 
consisted of a frame building, and a stock of merchandise therein. 

The assured answered certain questions contained in the applica- 
tion as to his title, and the character thereof, as follows: “Title. 
Were you the sole and undisputed owner of the property proposed 
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for insurance? Yes. Nature of title. Have contract with town com- 
pany; only part paid.” The defendant insists that the policy became 
void and of no effect for the reason that the assured was not the sole 
owner in fee-simple of the property insured. It is obvious that the 
answers to the foregoing questions, separately considered, are incon- 
sistent; and it further clearly appears that the assured did not own 
a fee-simple title. But assuming, for the present, that the assured 
correctly stated his title in the application, and the company, with 
full knowledge, accepted and assumed the risk, it should not now be 
permitted to say that the policy was void when issued. The defend- 
ant knew when it issued the policy that the assured did not own the 
fee-simple title to the real estate, and it knew precisely what title he 
had, and, so knowing, issued the policy. If there was a false state- 
ment, the defendant so knew, and must be held to have waived the 
conditions of the policy im this respect. It is said, however, that the 
false statement is not contained in the policy, and therefore, because 
of the terms of the policy, the defendant cannot be said to have 
waived its conditions. But the application is made a part of the 
policy in the same sense as if it was set out at length on the face 
thereof, and the defendant is bound thereby. 

3. The building destroyed was situate on lot No. 24, in block 19, 
in the town of Grand River. This lot was purchased by Laura A. 
Lamb, and the contract referred to in the application was executed 
to her in August, 1883. A small part of the consideration was paid 
in cash, and the first deferred payment became due in February, 
1884, and it had not been paid when the loss occurred, which was 
more than 60 days after it became due. The contract provides that, 
in case of non-payment of “any payment * * * for the space of sixty 
days after the same shall become due, then, and in that case, the 
whole amount unpaid on this contract shall become due and payable 
without further notice, and the contract will be no longer binding on 
the obligor. The obligor therein agrees to sell and convey to Laura 
A. Lamb the lot above mentioned, and to convey the same to her 
upon the payment of the purchase money.” It is said that, under 
this contract, Laura A. Lamb did not obtain any title whatever, or, 
as we understand counsel, any greater interest thereto than the right 
to its use and occupancy. We, however, think the contract amounted 
to a conditional sale, with an agreement to convey, and vested in 
Laura A. Lamb an equitable title. The contract amounts to more 
than a simple lease, and it must be either that or a conditional sale. 
However this may be, the assured simply stated that he held under 
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a contract, and so he did. Laura A. Lamb had assigned her right 
to him, and therefore he made no false representation as to the title. 
In this connection it is proper to say that plaintiff did not make any 
false statement in the proofs of loss, as to the title, with intent to 
deceive or defraud the company. 

4. In the application the assured was asked when the building was 
“built.” He answered, “In 1883.” The evidence shows that there 
was a building at some other place, which was torn down, and the 
material used, together with certain new material, in the construction 
of the building insured. The statement in the application, therefore, 
is literally correct. The building insured was “built” in 1883, but 
both new and old material was used in constructing it. But the ap- 
pellant contends that in “insurance parlance, and in the business of 
insurance, the words ‘when built’ refer only to a building con- 
structed entirely from new material,” and the appellant sought to 
introduce evidence to establish such fact, but the court, as we think 
rightly, excluded it. It was not proposed to show that the assured 
had any knowledge of the fact proposed to be established. All he 
was bound to do was to answer the questions asked him correctly. 
If he had been asked whether the building was constructed of new 
or old material, it must be assumed he would have answered accord- 
ing to the fact. 

5. The loss occurred on the nineteenth day of May, 1884, and on 
the same day the assured, on his own motion, signed a writing in 
these words : “ For value received I hereby transfer and assign to 
J. D. Bowersock * * * the sum of three hundred and twenty-two 
dollars in a certain insurance policy issued” by the defendant, 
thereby referring to and meaning the policy upon which this action 
is based. The policy provides that “any fraud,” or “attempt at 
fraud,” or “false swearing,” to, or in relation to, the proofs of loss, 
renders the policy void; and it is pleaded that in making the proofs 
of loss, and in swearing thereto, the assured claimed that the whole 
amount of the loss was due and payable to him, and did not inform 
the defendant that he had made the assignment above stated. It is 
not pleaded as a defense that the proofs of loss are not’ sufficient, and 
that for this reason the defendant is not liable, but that the proofs 
are incorrect and false in the particular just stated. The proofs of 
loss do not state that the whole amount of the loss is due and paya- 
ble to the assured, and in this particular the proofs may, under the 
terms of the policy, have been deficient in this respect. But no ob- 
jection was made thereto, nor, as we have said, was such insufficiency 
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pleaded as a defense. The only statement in the proofs of loss bear- 
ing on the question as to whom the loss was due and payable is the 
following: “ Amount claimed by the Council Bluffs Insurance Com- 
pany of Council Bluffs, Iowa, $1,450. The property insured belonged 
exclusively to J. P. Lamb.” The last statement is literally correct, 
and we cannot, as a matter of law, say that the assured swore falsely 
in swearing to the proofs of loss, or that he thereby intended or at- 
tempted to defraud the company; for he does not state that the 
amount claimed is due and payable to him, but simply that he claims 
there is due on the policy the sum above mentioned. 

Besides this, the plaintiff claims that the assignment to Bowersock 
was a voluntary act on his part, and that it had never been accepted 
by Bowersock, or, if it ever was, that the assured did not have knowl- 
edge of such acceptance at the time he made out the proofs of loss ; 
and this issue, under proper instructions, was submitted to the jury, 
and this issue must have been found for the plaintiff. It is quite 
clear, we think, that the assured could not vest an interest in the 
policy in Bowersock without his consent or knowledge. Unless 
Bowersock accepted the assignment, it amounted to nothing, and 
was without force or effect, and plaintiff was entitled to the full 
amount of the loss, and he had the undoubted right to so state and 
claim. What we have said as to Bowersock applies with full, if not 
greater, force to the other intervenors, Harnell & Co. 

6. The court, in substance, charged the jury that “ fraud will never 
be presumed, but must be proved. Still, fraud, like any other fact, 
may be proved by showing facts and circumstances from which the 
inference is natural.” If we understand counsel, this instruction is 
not objected to as being abstractly incorrect, but that it is not appli- 
cable to the facts in this case. In this we do not concur, and what 
we have said heretofore sufficiently expresses our views as to the 
question of fraud arising in the case. 

It is insisted that the third instruction asked should have been 
given, but we think the charge of the court covers, substantially, the 
same ground, and therefore there was no error in refusing the in- 
struction asked. 

The jury found for the plaintiff, and judgment was accordingly en- 
tered; but the court found that Bowersock, and Harnell & Co., the 
intervenors, were entitled to an interest therein, and directed that 
the clerk, when the money came into his hands, should pay certain 
amountstothem. This disposition of the fund or judgment mist have 
been made with the consent of the plaintiff. If not, we can readily 
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see that he would have serious grounds to complain; but we are un- 
able to see how the defendant is in any way prejudicially affected by 
the order made by the court. 

We have endeavored to consider what we regard as the material 
questions argued by counsel, but, as the number of errors assigned 
is unusually large, it is possible that some of the minor errors which 
we do not think were prejudicial are not referred to. Affirmed. 
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SUPREME COURT OF ILLINOIS. 


Error to the Appellate Court of the Fourth District. 


GRANGE MILL CoO. 


vs. 
WESTERN ASSURANCE CO. er at.* 


The property, according to the evidence, was insured by the vendor for the ben- 
efit of the vendee. 

Held, That as between the vendor and vendee, the insurance money in case of 
the destruction of the property represents the property itself, and in 
equity should be appropriated to the vendor ‘to the extent of his mterest 
in case of insolvency of the vendee. 


Where the companies had knowledge of the claims of the vendor and stipu- 
lated in settlement with the vendee in a compromise in which they 
claimed that there was no legal liability, that in the event of further liti- 
gation they were not to be affected by the payment; they paid the vendor 
at their peril, having notice of the adverse claim. 


Where all the essential elements of the policies were admitted in the answer 
of the companies, it ‘was unnecessary to introduce the policies in evidence. 


A refusal to pay on the ground of no title to the property is a waiver of proofs. 


Where part of the purchase money was paid by the vendee in possession, it 
cannot be alleged that he has no title. 


Scort, C. J. 
The original bill in this case was brought by the Grange Mill 
Company, in the Circuit Court of Union County, against certain in- 
surance companies, and John T. Emison and Lee Musselman. It is 
alleged complainant sold its mill property to defendant Emison, at a 
certain price, a part of which was paid in cash, and the remainder 
was to be secured tu be paid by his promissory note, with interest. 


* Decision rendered, November 10, 1886, 
VOL. XVI.—9. 
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The negotiations for the sale of the property seem to have been con- 
ducted by a real estate agent, and the contract agreed upon, what- 
ever it may have been, was never fully complied with by Emison. 
It seems he refused to execute his note for the unpaid balance of 
the purchase money, and refused to accept the bond for a deed that 
was drawn up for delivery. Notwithstanding his refusal to execute 
the papers prepared, Emison did take immediate and exclusive pos- 
session of the mill property, which was surrendered to him by the 
company under the alleged contract, and perhaps commenced to op- 
erate it. Afterward, Emison associated with him one Lee Mussel- 
man, and thereafter carried on business under the name of John T. 
Musselman & Co. The alleged contract of sale was made in October, 
1880. Shortly after Emison & Co. began to operate the mill, they 
procured insurance upon it for their own benefit from the defendant 
insurance companies, amounting in the aggregate to the sum of $5,- 
000. In June, 1881, the mill property was totally destroyed by fire. 
No further sum had then been paid on the purchase price of the 
property. Suits had been commenced by Emison & Co. against the 
several insurance companies to recover for the loss sustained. Pend- 
ing those suits this bill was filed, in which the insolvency of Emison 
& Co. was alleged, and by which complainant claimed the benefit of 
the insurance under an alleged contract made with Emison at the 
time of the sale of the property to him, to have it insured for its 
benefit. To the bill the several insurance companies were made de- 
fendants with Emison and Musselman. 

A summons was issued for the defendant companies on the 7th 
day of November, 1881, and an effort was made to obtain service. 
Other process was subsequently issued, and such service was had 
that the defendant companies came into court and defended. An 
amended bill was filed in which it was alleged that Emison & Co. re- 
covered judgment in the actions on the policies against the several 
companies, which judgments, while appeals were pending in the ap- 
pellate court were in sume way settled by the payment to Emison & 
Co. the sum of $2,500, each company paying a sum in proportion to 
the amount of its risk. 

On the answers filed by the several defendant companies and the 
replication thereto, and upon the evidence, both documentary and 
oral, the cause was heard in the circuit court, and the bill was dis- 
missed for want of equity. That decree was afterwards atlirmed in 
the appellate court of the fourth district, and complainant brings the 
cause to this court. 
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The bill is framed on the theory, Emison agreed at the time 
of the sale, and as a part of the contract that he would have 
the property insured for the benefit of complainant. The evidence 
contained in this record has been subjected to a careful considera- 
tion, and it is thought it fully sustains the position taken that Emi- 
son did agree to have the mill property insured for the benefit of 
his vendor. It is so expressed in a written memorandum made at 
the time, and that memorandum was given in evidence by plaintiffs 
in the trial of the case of Emison & Co. vs. Traders’ Ins. Co. That 
was evidence tending to show there was a contract that insurance 
should be procured. But, aside from the written memorandum, the 
agreement to procure insurance upon the property for the benefit of 
complainant is fully established by other testimony. Undoubtedly 
the law is that, as between the vendee and the vendor, the insurance 
money in case of the destruction of the property, represents the 
property itself, and in equity the insurance money should be appro- 
priated to the vendor in case of the insolvency of the vendee. 

The principle is of frequent application where a mortgagor or 
vendee agrees to insure for the benefit of the mortgagee or vendor in 
case of loss, in equity such party is entitled to the insurance money 
to the extent, at least, of his interest in the property which was the 
subject of insurance. After notice to the insurance company having 
the risk, such company cannot pay the loss to the assured named in 
the policy, except at its peril, until the rights of the parties claiming 
the fund shall have been adjusted. Cases in this State and else- 
where recognize this equitable doctrine : Phoenix Ins. Co. vs. Mitch- 
ell, 67 Ill., 48; Cromwell vs. Brooklyn F. Ins. Co., 44 N. Y., 42; 
Wheeler vs. Ins. Co., 101 U. S., 439. 

The general doctrine on this subject is not questioned, but the 
defense is rested mainly on two grounds, (1) that prior to making 
the compromise or settlement as was done with the assured, the in- 
surance companies had no notice of the claim now insisted upon by 
complainants; and (2) that the policies were, for some reason, not ob- 
ligatory on the companies issuing them, and for that reason they 
were under no legal liability to pay the losses to the assured. It 
follows, as a matter of course, if the companies were under no obli- 
gation to pay the losses to the assured, there could be no obligation 
to pay complainant. It appears from the acquaintance taken from 
Emison & Co. on payment of the sums agreed upon by way of com- 
promise or otherwise, that the companies each had actual notice be- 
fore anything was paid to Emison & Co. of the equities of 
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complainant, for in it they provided in the “ event of any further lit- 
igation by the Grange Mill Co.,” neither company was to be affected 
by the payment of the sums of money paid or otherwise. To what 
further litigation “further litigation” is the reference? Obviously 
to further litigation on the present bill then pending. There was 
then no further litigation pending anywhere, or in any court that 
could affect the parties in regard to the matters they were contract- 
ing about. In case the litigation then pending should be continued 
by complainant in this suit, it was agreed neither defendant should 
be affected by what was done by the parties to the settlement they 
were making. If it had no reference to complainant’s bill, then 
there was nothing to which it could by any possibility refer. Con- 
ceding, then, as must be done, the reference is to the present bill, it 
is conclusive as to the actual knowledge of defendants of the equi- 
ties of complaint. The fact of notice is therefore fully proved, and 
if they paid anything to Emison & Co. on the policies it was wrong- 
ful, and at the risk of the companies paying it. 

Passing now to consider the second question made on the defense, 
it is seen it is the most important question discussed. It is whether 
the evidence contained in this record shows a prima facie right to 
relief in favor of complainant. It is thought it does. It is made a 
ground of objection, the policies issued by the insurance companies 
were not introduced in evidence. Under the pleadings it was not 
necessary. The making of the policies by the several companies, 
the amount of risk carried by each, and for whose benefit made, 
were all facts distinctly admitted by defendants insurance companies 
in their joint and several answers. It was wholly unnecessary, 
therefore, to prove that which was solemnly admitted by the an- 
swer, and the practice does not require it. The destruction of the 
mill property by fire is also admitued in the answer of defendant, 
and proof of that fact was unnecessary. 

It is said there is no proof of loss given by the assured. That fact 
was waived by the companies placing their refusal to pay the losses 
on the sole ground the assured had no title to the property de- 
stroyed. The evidence in this record shows the refusal to pay the 
loss was for the reason the insured had no insurable interest in the 
property. That they nad such an interest appears, past all doubt 
from the evidence in this record. Emison had bought the property, 
had made partial payment, and was in possession under his contract 
at the time the policies were written. He and his partner that he 
had taken in with him were the equitable owners of the property in- 
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sured at the time, and had they paid the balance of the purchase 
money they would have been entitled to a deed. These facts when 
established, either by admission or proof, were prima facie sufficient 
to warrant the relief demanded by complainant. Of course, the 
prima facie case thus made is liable to be defeated. If the repre- 
sentations made in the application were untrue and false, then there 
would be a breach of the warranty implied in every application for 
insurance, and the policies would be void. That, however, is a mat- 
ter of defense. It was not necessary for complainant to introduce 
the application, and prove the representations it contained were cor- 
rect. That proof should come from defendants if they or either of 
them insisted they had been overreached in writing the policies. 
The defendants made no such proof, nor did they ever charge the 
assured with any actual fraud in obtaining the policies. The insist- 
ence by the defendants has all the time been that the policies were 
void because the assured had no title to the property. It may be, 
when the companies come to make their defense, it will appear the 
assured represented their insurable interest in the property cor- 
rectly. How that may be cannot be known until the defense shall 
be unfolded. 

The judgment of the appellate and the decree of the circuit court 
will be reversed, and the cause remanded to the circuit court for 
further proceedings not inconsistent with this opinion. 





Report of Decisions. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


Appeal from the Chancery Court of Richmond. 


CABELL & McGUIRE 
vs. 
SOUTHERN MUT. INS. CO.* 


The So. Mut Ins. Co. conveyed to C. & McG. all its assets in trust for it credi- 
tors, and the the trustees brought suit against the company and its mutual 
policy-holéers, asking that assessments be made upon the ‘deposit notes” 
of the policy-holders to pay the creditors ; the several claims against the 
numerous defendants were less than $500, but the aggregate of the claims 
of the plaintiffs exceeded that sum. Held :— 


. The aggregate ofall the claims is the plaintiffs’ demand against all the 
defendants ; it is the matter in controversy, and this court has jurisdiction 
upon appeal by the plaintiffs. 

2. The trustees represent the insured creditors, whose debts exceed the juris- 
dictional sum, and upon this ground also the court has jurisdiction. 


Policy-holders in the So. Mut. Ins. Co., in pursuance of its charter, gave 
premium or deposit notes conditioned to be “ paid at such time or times, and 
in such sum or sums, as the directors may require to pay the expenses and 
losses of the company ;” the company suspended business and conveyed its 
assets to trustees for benefit of its creditors ; in suit by the trustees to assess 
the deposit notes of the policy-holders whose policies had not expired at 
the date of suspension, to pay creditors. 

Held, The deposit notes are liable to be assessed for all loss incurred before 
the expiration of the policies, and the assessments may be made after the 
expiration of the policies. 


The Southern Mutual Insurance Company was chartered in 1868, 
with “ power to make insurances of any kind in the fire, marine, tor- 
nado, or life line, on the mutual and cash plan.” The fourth section 
of its charter gave it “power to receive premium or deposit notes 
from those who effected insurances, which shall be paid at such time 
or times, and in such sum or sums, as the directors may require to 
pay the expenses and losses of the company.” The fifth section pro- 
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vided that if any member should fail to pay any assessment for thirty 
days after written notice, the company might bring suit to recover 
the whole of the premium note, &c. The company confined itself to 
fire insurance, and policies on the mutual plan were issued for the 
term of five years. The deposit notes which were taken conformed 
in terms strictly to the fourth section of the charter, cited above. 
The company did business for eight years, and then, becoming in- 
solvent, retired on September 30th, 1876, and conveyed all its assets 
to J. G. Cabell and Hunter McGuire in trust for its creditors ; the 
assets consisted almost exclusively of deposit notes, about twenty- 
five per cent of the face amount of each of which had not been as- 
sessed for by the directors. 

In 1877 the trustees filed their bill in chancery court against the 
company and those of its mutual policy-holders whose policies had 
not expired before October 1st, 1876, but had been and were then ex- 
piring, asking that a call or calls for the unpaid portion of the de- 
posit notes might be made by the court. Many of the defendants 
appeared and set up, among others, the defense of forfeiture and 
parol representations, which were finally overruled by the then chan- 
cellor, Judge Fitzhugh, and a call ordered as prayed for, on March 
6th, 1880. A dividend being paid disclosed the fact that the pro- 
ceedings on the original bill had failed to pay the debts in full, and 
a report having been made showing the dates at which the several 
debts and liabilities accrued, an amended and supplemental bill was 
filed, bringing in the mutual policy-holders who had not been includ- 
ed in the original bill. The cause was then referred to a commis- 
sioner to inquire which of the mutual policy-holders were then liable 
to assessment on their deposit notes, the amount for which each was 
liable, and the amount which should be called for from each in order 
to pay the debts, etc. Upon the coming in of this report, and depo- 
sitions taken, etc., the case was heard by Judge W. S. Barton, sitting 
for Judge A. L. Holladay, the then chancellor (who had been coun- 
sel in the case), who dismissed the amended bill on the ground that 
no assessment could be made on the deposit notes after the expira_ 
tion of the policies. And from this decree the plaintiffs appealed. 


Harrison & Barwe 1, for Appellant. 
Joun B. Youna & J. Sam’t Parrisn, for Appellees. 
Lacy, J. 
The first question raised here is as to the jurisdiction of the court- 
The aggregate of the claims of the plaintiffs, the appellants here, ex- 
ceeds the sum of $500. Each claim against the numerous defendants 
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is less than that sum. The aggregate of all the claims is the plaint- 
iffs’ demand against all the defendants. Thisis the matter in con- 
troversy, and the right of the plaintiff to appeal when his bill is dis- 
missed is clear: Winchester and Strasburg R. R. Co. vs. Colfelt, 27 
Gratt., 780; Gage vs. Crockett, 27 Gratt., 736; Campbell vs. Smith, 32 
Gratt., 290 ; McCrowell vs. Burson, 79 Va., 301, 302, and cases cited 
in the opinion of Richardson, J. In this case the trustees repre- 
sent the insured creditors, whose debts exceed the jurisdictional sum, 
and upon that ground also the jurisdiction is maintained: Atkinson 
vs. McCormick, 76 Va., 798. 

The plaintiffs in the chancery court claimed the right to assess 
the policy-holders on their deposit notes, after the expiration of their 
policies, provided the losses or expenses assessed for occurred before 
the expiration of the policies. The defendants, the policy-holders, 
admit their liability for losses, etc., incurred before the expiration of 
their policies, but they deny the right of the company to assess them 
therefor after the expiration of their policies. They claim that 
their liability to charge and their liability to be assessed for such 
losses ends with the expiration of their policies. 

The plaintiffs admit that they cannot be charged for losses which 
occurred after the expiration of their policies, but maintain the right 
to assess them after the expiration of their policies for losses incurred 
before the policy expired. The plan was mutual, and the charter 
provided that the deposit notes should be paid at such time or times, 
and in such sum or sums, as the directors might require, to pay the 
expenses and losses of the company ; and also gave power to the di- 
rectors to fix the amount to be paid in cash at the time of effecting 
the insurance. The utmost extent of the insured’s liability was his 
deposit note ; the degree to which that was to be enforced against 
him was his assessed, ratable share of such expenses and losses as 
should be incurred by the company during the life of his policy. 
His liability thus ascertained was to be paid by him “at such time 
or times, and in such sum or sums, as the directors might require,” 
for the stated purposes. 

If the insured admits that this charge is upon him, upon what can 
he contend that the right to assess his note ceases before the charge 
has been satisfied? If he is liable for losses incurred during the 
life of his policy, upon what sound reason can be found a distinction 
between a loss occurring the last day of his period of liability and 
such as may occur the first day? Yet, if his contention is sound, he is 
bound for the latter, but has escaped the former altogether. Obvious- 
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ly, losses cannot be assessed for until they are known and proved, 
and the question here is not when they became known, but when 
they occurred. If they occurred during the time when he was 
bound, then the assessment cannot be avoided. There is no limita- 
tion to be found in the policy, and there is none in reason, which 
will sustain the contention of the defendant below, the appellee here. 
After having bound himself to contribute, he cannot be discharged 
from the obligation he has assumed until the contribution has been 
actually made, or the obligation in some lawful way extinguished: 
Hawley vs. Upton, 102 U.S. 8. C. R; Upton vs. Tribetcock, 91 U. S., 45; 
Webster vs. Upton, id., 65 ; Smith vs. Saratoga Co. Mutual Ins. Co., 
3 Hill, 512 ; Swamscott Machine Co. vs. Partridge, 5 Foster, 373 ; 
Jackson, Receiver, vs. Roberts, 31 N. Y., 304; Sand, &c., vs. Saunders, 
28 N. Y., 416; People’s Fire Ins. Co. vs. Hartshorne Co., 90 Penn St.; 
470; Aikers vs. Hita, 94 Penn. St., 398; Fayette Mut. Ins. Co. vs. 
Fuller, 8 Allen, 27; Atlantic Ins. Co. vs. Goodall, 35 N. H., 336. 

The chancery court held that the right to assess ended with the 
life of the policy, although the losses occurred prior to the end of 
the policy, and dismissed the plaintiffs’ bill. This was plainly 
erroneous, and the said decree must be reversed, and the cause 


remanded to the said court for further proceedings to be had therein 
as prayed in the plaintiffs’ amended bill. Decree Reversed. 
Fauntleroy, J., dissents. 





Report of Decisions. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


Error to the Circuit Court of Fauquier County. 


VIRGINIA F. AND M. INS. =a 


vs. 


ATKEN. ) 


A condition in a policy of insurance, that no suit shall be brought upon the 
policy unless commenced within a stipulated time, less than the period 
prescribed by the statue of limitations, is valid and enforceable. 

A policy of insurance contained a condition that no suit should be maintained 
upon the policy unless brought within six months from the day upon 
which the loss occurred ; loss occurred on August 18th, 1881, and on Feb- 
ruary 11th, 1885, when seven days of six months remained, the insurance 
company indorsed upon the policy the following: ‘‘The provision in this 
policy limiting the time within which suit may be brought against this 
company under it, is hereby waived for thirty days from this date ;” suit 
was brought on March 16th, 1885, six months and twenty-six days after 
the loss, 

Held, The effect of the company’s waiver was to suspend for thirty days the pro- 
vision limiting the time for suit, so that the six months’ limitation ceased 
to run for thirty days and began to run again at the expiration of that 
time, when seven days of the six months remained; the suit, having been 
brought within those seven days, is in time. 


Barton & Boyp, for Plaintiff in Error. 
H. Conran, for Defendant in Error. 


Lewis, P. (after stating the case.) 
This was an action of assumpsit against the Virginia Fire and 
Marine Insurance Company on a policy of fire insurance, for the 
sum of twenty-five hundred dollars. The defendant in error was 
the plaintiff below. The alleged loss occurred on the 18th of 


*Decision rendered, September 30, 1886.—From Virginia Law Journal. 
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August, 1884. The action was commenced on the 16th of March, 
1885, or six months and twenty-six days thereafter. The policy of 
insurance, upon which the action was founded, amongst other 
things, contains the following condition: ‘No suit or action shall 
be maintained in any court upon this policy, unless the same be 
instituted within six months next succeeding the day upon which the 
loss or damage is alleged to have taken place.” 

The defendant pleaded this condition, to which the plaintiff re- 
plied, as follows: ‘And the plaintiff says that by reason of any- 
thing in the plea No. 2 alleged, he ought not to be barred from 
having and maintaining his aforesaid action against the said defend- 
ant, because he says, that after the said policy of insurance was 
issued, and before the period of six months from the date of loss 
and damage by fire had expired, viz., on the 11th day of February, 
1885, the said defendant, by its own indorsement in writing upon 
said policy, waived the clause or provision of said policy in said plea 
referred to and set forth, and suspended the operation thereof, as 
follows, viz.:— 

WINCHESTER, VA., Feb’y 11th, 1885. 

The provision in this policy limiting the time within which suit may be 
brought against this company under it, is hereby waived for thirty days from 


this date. Va. FIRE AND MARINE INs. Co., 
By W. L. Cowardin, Pres’t. 


“ And this he is ready to verify. Wherefore he prays judgment,” 
etc. 

To this replication the defendant demurred. The circuit court 
overruled the demurrer, and, a jury being waived, gave judgment 
for the plaintiff for twenty-five hundred dollars, with interest and 
costs ; whereupon the defendant obtained a writ of error from one 
of the judges of this court. 

The question as to the validity of a condition in a policy of insur- 
ance, that suit upon the policy shall not be brought unless com- 
menced within a stipulated time, less than the period prescribed by 
the statute of limitations, is well settled. Such a condition was sus- 
tained by the Supreme Court of the United States in Riddlesbarger 
vs. Hartford Ins. Co., 7 Wall., 386 ; and to the same effect are numer- 
ous decisions of State courts of last resort. Wood on Fire Insur- 
ance, Sec. 434, and cases cited. 

The real, and indeed the single, question in the case, is as to the 
effect of the written waiver of the 11th of February, 1885, set out 
in the replication to defendant’s plea No. 2. On that day only seven 
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days remained of the six months’ limitation contracted for in the 
body of the policy, and the defendant contends that the intention of 
the parties, and the effect of the language used in the written waiver, 
was merely to extend the time within which an action might be 
brought for thirty days from that date ; that is, to add to the stipu- 
lated limitation twenty-three days, and no more. But we cannot 
concur in this view. If such had been the intention of the parties, 
it is quite probable it would have been expressed in terms unambig- 
uous and too plain to be misunderstood; like, for example, the follow- 
ing: ‘The time within which an action may be brought on the 
within policy is hereby extended for thirty days from this date,” or 
words to that effect. But no such language was used, and the 
language employed cannot be reasonably construed to have that 
effect. It is—‘ The provision in this policy, ete., is hereby waived 
for thirty days from this date.” 

“The provision” is waived ; that is, the provision limiting the time 
for suit is suspended for thirty days, the effect of which was that the 
six months’ limitation ceased to run for thirty days, and began to 
run again at the expiration of that time, when seven days remained 
of the time stipulated for in the policy. 

It was the same in effect as if the insured and the defendant had 
been domiciled in different counties, between which war was declared 
on the 11th of February, 1885, and continued for exactly thirty 
days, during which time, upon principles of public law, the statute 
of limitations would have ceased to run, and in like manner the 
limitation contracted for by the parties. 

According to Worcester, waive is to relinquish ; to put off; to 
abandon. According to Webster, it is to relinquish ; not to insist 
on or claim. So that when, on the 11th of February, 1885, the 
parties agreed to waive the provision in the policy, they agreed to 
relinquish or to abandon it for thirty days from that date. In other 
words, they agreed to suspend its operation for thirty days, or to 
eliminate it, as it were, from the policy for that period. 

Had the agreement, in the precise terms in which it is expressed, 
been entered into on the day of the alleged loss, when there were 
six months within which an action might have been brought, clearly 
it would either have had the effect already indicated, or it would 
have been meaningless and inoperative ; and it could not be con- 
strued to be the latter, consistently with the rule ut res valeat, etc. 
And if its effect on the 18th of August, 1884, would have been to 
suspend the operation of the provision in question, why should its 
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effect be different because it was entered into on the 11th of Feb- 
ruary, 1885. 

We are not informed by the record what were the circumstances 
surrounding the parties at the time the agreement was entered into; 
but is is fairly inferable, from its language, that the intention was to 
give the plaintiff an additional period of thirty days within which to 
sue, if he should be so advised. But to the seven days next succeed- 
ing the date of the agreement the plaintiff was already entitled by 
virtue of his contract, and consequently they could not be conceded 
as a favor by the defendant. Hence, ‘to give effect to the probable 
intention of the parties, we must hold that the limitation provision 
in the policy was suspended for thirty days from the 11th of Febru- 
ary, 1885, with seven days to run from the expiration of that period 
—to wit, from the 13th of March, 1885. 

The result is that the action was commenced in time, and the 
judgment of the circuit court must be affirmed. 

Judgment Affirmed. Richardson, J., dissents. 





Report of Decisions. 


SUPREME COURT OF MICHIGAN. 


VAN POUCKE 


vs. 


NETHERLAND ST. VINCENT DE PAUL SOC.* 


By-law of a benevolent association authorized a committee to determine 
whether a member was entitled to sick benefits, and provided that ‘ they 
were to be the only and final deciders thereof.”’ 


Held, That the by-law was reasonable, and a part of the contract of insurance 
in a mutual benevolent or co-operative order, and the members were bound 
by its terms when the committee act in good faith. 


G. F. Brastey, for Plaintiff. 


Grorce Gartner, for Defendant. 
CHAMPLIN, J. 


The defendant is a mutual benefit and co-operative insurance 
society, incorporated under the laws of this State, formed for the 
purpose of raising a fund, through monthly payments by its mem- 
bers to assist its sick and needy members, and, in case of death, to 
bear certain expenses of the funeral. It has a constitution and code 
of by-laws. The by-laws provide for the appointment of a committee 
of six members, called the “Sick Committee,” whose duty it is to in- 
vestigate and determine whether a member is entitled to benefit on 
account of sickness, and they are to be “the only and final deciders 
thereof.” A member, being sick, and authorized as such by the com- 
mittee to receive benefits, is entitled to receive, after the first week 
of his sickness, five dollars a week, so long as he is unable to work, 
such period not to extend beyond six months. The society is under 
no obligation to extend aid after the six months have elapsed, but 
the president may call a meeting to further resolve and consider the 
aid of such unfortunate member. The by-laws further provide that, 
in case an absent member gets sick, he should immediately notify 
the secretary, as the benefits accrue only from the time of such noti- 
cation. He is also required to have the certificate of the doctor, wko 
must investigate him at least once a week, and also he must have the 
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certificate of the priest and a justice from the place where he resides. 
It is made the duty of the sick committee to visit the sick once a. 
week. Neglecting this, they are liable to a fine of 50 cents. They 
shall also see if sick members have the right to benefits provided by 
the rules and by-laws of the society, and provide them with necessary 
aid. The by-laws also provide for an investigating committee, com- 
posed of 12 members, whose duty it is to judge of complaints which 
may arise against officers or members failing to perform their duty. 
The plaintiff became a member of this society in 1868, and agreed 
to fulfill all his duties, and to be obedient to all the laws and rules 
of the society which are not contrary to its constitution. 

On January 15, 1883, while at work, he slipped, fell, and broke one 
of the bones of his wrist, which disabled him from work. He re- 
ceived benefits from the society to the amount of $25. At the end 
of this time, complaint was made to the investigating committee that 
plaintiff had resumed work, and he was charged with receiving ben- 
efits when not entitled to them. The sick committee also investi- 
gated {the matter, and requested plaintiff to appear before them, 
which he did, and, after investigation and deliberation, they decided 
that he was not entitled to receive any further benefits on account of 
his injury, and so notified plaintiff. Plaintiff claims, and so testified, 
that he was not able to work for six months with that arm, and that 
he carried it in a sling for ten or eleven weeks, and carried it band- 
aged for about four months. 

The court instructed the jury “that, where a party makes a con- 
tract of this kind with himself and other persons, providing certain 
conditions on which he shall receive benefits from one of these organ- 
izations, he could only recover according to the terms which he has 
provided for in the by-laws ; and if he has provided for a committee, 
to determine the question for him, and he has referred it to a com- 
mittee to determine the question as to whether he is sick, he made that. 
atribunal to determine; that he must be governed by it. He cannot 
recover outside of the condition which he has fixed for himself. It 
is as much a part of his contract as any other portion of it. He is to 
have his sick benefit when the committee says he is entitled to it, 
and he referred that matter to a committee to decide that question, 
and, of course, the decision of the committee, whatever that is, is 
final. If the committee decides he is entitled to it, and the corpora- 
tion then refuses to pay, of course he has an immediate remedy 
against the society, and the committee stands between him and the 
society to determine those questions. Now, if you find that this com- 
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mittee have determined this question against him, then he is not en- 
titled to recover. On the contrary, and that seems the only question, 
if you find the committee has not passed upon it—has not determined 
against him; it did not act—then you may render a verdict in his 
favor, for the amount claimed.” 

This charge must be considered with reference to the facts of this 
particular case. If the by-law was reasonable and valid, not oppres- 
sive nor against public policy, it forms a part of the contract, and the 
plaintiff is bound by its terms. The court below evidently regarded 
it as a valid by-law, and his charge was based upon that view. ‘This 
was a mutual benefit co-operative insurance society. The members 
stood upou an equal footing, and this by-law operates upon all alike. 
It is reasonable that the sick committee should be invested with 
authority to determine whether a member claiming to be sick is en- 
titled to the benefit provided for in the by-law, and also when such 
benefit should ceasé. In a society comprising a numerous member- 
ship, deriving its revenues from small monthly contributions, 1t is of 
the utmost importance that its business should be curried on inex- 
pensively, and with a proper regard to the object sought to be ac- 
complished. It is necessary that there should be some mode of 
determining the question of when relief should be given and denied, 
and the method provided in the by-laws seems well adapted to the 
circumstances and needs of such a society. There is nothing oppres- 
sive in the terms of the by-law, and it contains nothing which the 
policy ot the law forbids. If it is enforced in good faith, and with 
impartiality, which the members pledge themselves to do, it must 
result in benefit to sick members, and at the same time protect the 
funds of the society from depletion by the undeserving. No charge 
is made against the committee of having acted oppressively, fraudu- 
*ently, or otherwise than from upright motives. The construction 
placed upon the contract entered into by plaintiff in becoming a 
member of this society was correct, and the question of fact bearing 
thereon was properly left to the jury. The remarks of the court pre- 
ceding the language quoted from his charge, and to which exception 
was taken, were not prejudicial, in view of the remainder of the 
charge, which defined the issue, and directed the attention of the 
jury to questions of fact to be decided by them. 

Exceptions were taken to the rulings of the court relative to the 
admission and exclusion of testimony. No error is discovered in 
such rulings, and the judgment must be affirmed. 

The other justices concurred. 





Phenix Ins. Co. vs. Lemke. 


SUPREME COURT OF NEBRASKA. 


Error from Lancaster County. 


PHENIX INS. CO. 
US. 
LEMKE.* 


Where an action is brought on a promissory note before a justice of the peace, 
and the note is copied by him into his docket and a summons issued 
thereon, it is a sufficient bill of particulars. 

Where the justice has in his possession the instrument on which the action is 
brought, and there is no affidavit of the defendant made and filed with 
him denying its execution, nor any defense made to the action, the justice 
may render judgment on such instrument, although the plaintiff fail to 
appear. 


Marquette, Dewerse & Hatt, for Plaintiff. 
James E. Putrrort, for Defendant. 


Maxwett, J. 
This action was brought before a justice of the peace upon a 


promissory note, of which the following is a copy:— 
$20. 

On the first day of April, 1884, for value received, I promise to pay to the 
Phenix Insurance Company of Brooklyn, N. Y. (at their office in Chicago, 
Ill.), or order, twenty dollars, in payment of premium on policy No. 695,866 
of said company. If the note is not paid at maturity said policy shall then 
cease and determine, and be null and void, and so remain until the same 
shall be fully paid and received by said company. In case of loss under said 
policy this note shall immediately become due and payable, and shall be de- 
ducted from the amount of saidloss. Itis understood and agreed that this, 
note is not negotiable. 

Dated at my farm this day of April, 1883. JOHN LEMKE. 

Witness: . J. A. CARPENTER. 





* Opinion filed, October 6, 1885, 
VoL. XVI.—10. 
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The note was filed with the justice as a bill of particulars. A 
summons was issued, which was returnable on the sixth day of 
October, 1883. On the return day the defendant below appeared 
by attorney and obtained a continuance until the eleventh of Octo- 
ber, 1883, at 2 o’clock p.m. At 2 o’clock p. m., October 11, 1883, the 
attorney for Lemke appeared, and moved to dismiss the action, for 
the following reasons: “(1) Because the plaintiffs had filed no bill 
of particulars of their demand; (2) because the said plaintiffs had 
not filed a bill of particulars against the defendant; (3) because the 
said plaintiffs did not appear at 2 o’clock p.m.” The motion was 
overruled, and, the defendant refusing to appear further, judgment 
was rendered in favor of the plaintiff for the sum of $20 and inter- 
est and costs. The defendant took the case on error to the district 
court, where the judgment of the justice was reversed, and the 
cause retained for trial. 

The question here involved was before this court in Wells vs. 
Turner (14 Neb., 445), in which it was held that where a promissory 
note was left with a justice of the peace, who copied the same into 
his docket and issued summons thereon, it was a sufficient bill of 
particulars. It was also held that a justice, having in his possession 
the evidence of indebteduess upon which the action is brought, may 
render judgment on such evidence in the absence of any of the par- 
ties. This, we think, is a correct statement of the law. The statute 
requires a defendant, when sued on an instrument purporting to 
have been made by him, but who controverts the making of the 
same, to “make and file an affidavit with the justice of the peace, 
before whom the suit is pending, * * * that such instrument was 
not made, given, subscribed, accepted, or indorsed by him.” Code, 
§ 1,100 a. If no affidavit is filed in cases where there was personal 
service, the presumption is that the instrument is genuine, and proof 
of its execution is unnecessary. In this case no affidavit denying the 
execution of the note was filed, nor was any defense made to the 
game. Technical objections are not favored and will not be sus- 
tained, unless the matter complained of was prejudicial. But in this 
case there was no error in the judgment of the justice. 

The judgment of the district court is reversed, and that of the jus- 
tice re-instated and affirmed. Judgment accordingly. 
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SUPREME COURT OF IOWA. 


Appeal from Pocahontas District Court. 


PARKS 
US. 
COUNCIL BLUFFS INS. CO.* 


The evidence of a witness of admissions by the plaintiff that the value of the 
property was much less than the amount of loss claimed is material, and 
when due diligence has been used, the absence of such a witness will jus- 
tify a continuance. 

Where evidence should be stricken from the abstract. 


This is an action upon a policy of insurance against loss by fire. 
There was a trial by jury, and a verdict and judgment for the 
plaintiff. Defendant appeals. 


Sapp & Pusey and L. W. Moony, for Appellant. 

McEwen & Ganrtocg, W. C. Ratston, and Rosrsson & Mitcurist, 
for Appellee. 

Rorsrocx, J. 

1. The cause was tried in the court below at the January term, 
1885. The answer and reply were filed on the twenty-first day of 
that month, and on the same day the defendant filed an application 
for continuance, upon the ground of the absence of a witness. Ob- 
jections were filed by the plaintiff, and the continuance was denied. 
The defendant obtained leave to amend the motion for a continu- 
ance, and file additional affidavits. The amendment was made and 
additional affidavits filed on the next day. The plaintiff again 


* Decision rendered, June 10, 1886. 
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objected to the motion, and the objections were sustained, and the 
motion overruled. The defendant excepted to the ruling, and 
assigns the same as error. We think the motion for continuance 
should have been sustained. The value of the property destroyed 
by fire, and for which plaintiff sought a recovery, was a material 
question in the case. The motion for continuance, and the affidavits 
in support thereof, show that the evidence of the absent witness was 
very material for the defendant. It was in the nature of direct 
admissions by the plaintiff that the property was of much less value 
than the damages claimed in the action. It is not claimed in the 
objections to the motion that the testimony of the witnesses was not 
material. The objections are grounded upon the want of diligence 
in the plaintiff in procuring the attendance of the absent witness. 
We think that due diligence was shown by the affidavits filed m 
support of the motion, and that the court, in the proper exercise of 
its discretion, should have sustained the motion. It is unnecessary 
to set out the facts in this opinion as they appear in the affidavits. 
To do so would serve no useful purpose, as the ruling we make 
thereon will not serve as a precedent. Each question of this nature 
must be determined upon its own facts, which are never alike in all 
respects. 

2. This is the only question which we can determine upon this 
appeal. The appellee filed a motion in this court to strike the evi- 
dence from the abstract and from the transcript because it was not 
preserved by a proper bill of exceptions. The motion must be sus- 
tained. The bill of exceptions was what is denominated a skeleton 
bill, and contained no direction to the clerk of the court as to the 
source from which he was to obtain the evidence to insert in the bill. 
The only direction given to the clerk in regard to it is in these 
words: “Clerk, here insert the evidence.” We have repeatedly 
held that such a reference is insufficient: Hill vs. Holloway, 52 
Iowa, 678, s. c. 3 N. W. Rep., 722, and other cases. 

For the error in overruling the motion for a continuance, the 
judgment will be reversed. 





1887.] Cox vs. Farmers’ Mut. Fire Ins. Ass’n. 


SUPREME COURT OF NEW JERSEY. 


Us. 
FARMERS’ MUT. FIRE INS. ASS’N.* 


Where the by-law of a mutual company was pleaded to the effect that suit 
must be brought by the insured within six months if notified that the 
company declined to arbitrate or pay the loss. 


Held, On demurrer that the plea was bad unless it alleged that the by-law 
antedated the making of the contract. 


Harris & Brastey, for Demurrer. 

J. G. Surpman & Son, Contra. 

Parker, J. 

This action is founded on a policy of insurance made by the 
defendant company on the 17th day of July, 1871, by which said 
company covenanted to insure certain buildings and other property 
of plaintiff against loss or damage by fire, for the term of ten years 
from the 9th day of June, 1871, in a sum not exceeding $2,500. 

The declaration is in legal form and makes averments which, if 
proved, will entitle the plaintiff to recover. Several pleas are filed. 
To the seventh plea the plaintiff has demurred. This plea sets forth 
and alleges that, by the fifth section of the act of incorporation of the 
defendant company, the board of directors has the power to make 
and prescribe such by-laws and regulations as to them shall appear 
needful and proper, and to alter and amend the same touching all 
such matters as appertain to the business ends, and purposes which 
said corporation, by such act, was entitled to; and also that, by the 
seventh section of said act of incorporation, it was provided that all 
"® Decision rendered, March 18,188. 2=2#202#20202”.:¢0”~C”C~CT—TCTTCTCS 
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policies of insurance which should be made by said corporation, in 
pursuance of said act, shall be made upon such terms and condi- 
tions as should be, from time to time, ordained and prescribed by 
the by-laws, rules, and regulations of said corporation. The plea 
then states that, in pursuance of the power and authority as afore- 
said, the said board of directors did adopt and establish a by-law 
which, among other, things, provided that, if the president of the 
company should cause notice to be given, in writing, to the insured 
that the company declined to have an arbitration or to pay the loss 
without suit against the company within six months thereafter, or be 
barred of his claim against the company, of which by-law the plaint- 
iff had notice on the 17th of July, 1871, and that afterward the said 
company did cause notice to be given to the plaintiff that the com- 
pany declined to have an arbitration or to pay the loss without suit, 
and that the plaintiff did not within six months after the receipt of 
such notice, bring suit against the company for the claim. 

This plea is bad, because it does not allege that said by-law was 
adopted before the contract of insurance made with the plaintiff was 
entered into. It alleges that plaintiff had notice of the by-law on 
the 17th of July, 1871, but whether before or after the policy of 
insurance was entered into, it does not state. The plea should allege 
that the by-law was passed before the issuing of the policy: Wood 
Fire Ins., 871; Mutual Ins. Co. vs. Harvey, 45 N. H., 292; demurrer 
sustained. As the plea thus overruled does not go to the merits of 
the case, the defendant cannot be permitted to plead de novo. 





1887. ] Garido vs. American Central Ins. Co. 


SUPREME COURT OF CALIFORNIA. 


GARIDO* 


| 
) 


AMERICAN CENTRAL INS. CO. OF ST. LOUIS. 


In an action on an insurance policy, which contains a clause that any suit 
or action thereon should be commenced within twelve months after the 
loss ; Held, that the evidence did not sustain a finding that the delay in 
bringing the present action was caused by the conduct of the defendant ; 
that, after the plaintiff had been informed of the position of the defendant, 
he had ample time, within the year, to commence his action. 


Stovey V. Smita & Son, for the Appellant. 
Mitts & Jones and Warmcastte & Bowig, for the Respondent. 


Myrick J. 


Action on an insurance policy. The property insured was de- 
stroyed February 15, 1880. The assured gave immediate notice of 
the loss, and as soon thereafter as practical made proofs as required 
by the policy. The complaint was filed November 1,1881, The 
policy contained the clause that any suit or acticn thereon should be 
commenced within twelve months next after the loss. The action 
not having been commenced until nearly two years after the fire, 
the plaintiff endeavored to prove, and claims, and the court below 
found, that in and about negotiations for a compromise, the conduct 
of the defendant was such that it impliedly agreed to suspend the 
clause above referred to, and that the defendant held out hopes that 
an adjustment would be made, and induced the plaintiff and the 
assured to delay bringing the suit within one year after the loss. 


* Opinion filed, November 20, 1885.—From W. C. Reporter. 
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Admitting that the agent Snow had full authority, we do not 

thirk there is evidence upon which to base the above findings. On 
the contrary, we think the plaintiff acted entirely upon his own judg- 
ment and that of his attorney. 
' {Whatever may have been the effect of the negotiations prior to 
Januaryj 21, 1881, on that day plaintiff was distinctly informed of 
the position of the defendant. This was in ample time to commence 
the suit. 

Judgment and order reversed, and cause remanded for a new 
trial. Thornton, J., and Morrison, C. J., concurred. 





1887.] St. Paul F. & M. Ins. Co. vs. Archibold & Kell. 


COURT OF APPEALS OF TEXAS. 


ST. PAUL F. & M. INS. CO. 
vs. 


ARCHIBOLD & KELL.* 


A provision in the policy that it shall be void if any change take place in 
possession, whether by voluntary act or otherwise, is violated if the sheriff 
has possession at the time of fire, whether legally or illegally, and whether 
the risk be increased or not. 


Hort, J. 

This was a suit upon a policy of insurance against fire. The 
house insured was used and occupied by appellees as their place of 
business as merchants at the time the contract was made, and the 
policy provided that * * * if any change takes place into the * * * 
possession, whether by * * voluntary act or otherwise * * * this 
policy shall be void. With or without the consent of appellees, 
legally or illegally, the sheriff of McLeman County had possession of 
the house at the date of the fire. The court instructed the jury in 
effect that the illegal possession by the sheriff did not vitiate the 
policy under the clause quoted unless the danger of fire was 
increased. This was not the contract of the parties. Whether the 
risk was increased or lessened or the possession of the sheriff was 
lawful or in violation of law, by the consent of appellees (unless as 
their agent) or against their wish, the parties have agreed that the 
contract is void if the possession is changed. The stipulation may 
be unreasonable and even outrageous, but it is the contract—it is 
not open to construction because it is unambiguous—it is not im- 

* Decision rendered, Dec. 16, 1885. 
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possible, illegal, immoral, or against public policy, or for any reason 
void. That it isimprovident or otherwise does not warrant the 
interference of the court: Long vs. Ins. Co., 51 Tex.; Ins. Co. vs, 
Camp, Sup. Ct. Tyler, 1885. 

The charge deprived appellant of the benefit of its contract, and 
the judgment against it for this error must be reversed and the 
cause remanded. 

Other matters are complained of as errors, but we deem it unnec- 
essary to consider them, as they may not arise on another trial. 

Reversed and remanded. 





Bi gue, Receiver, vs. Tucker et al. 


LOWER COURT DECISION. 


DUTY AND LIABILITY OF DIRECTORS. 


Circuit Court of Cook Co., Iilinois. 


GEORGE M. BOGUE, RECEIVER, 
v8. 


WILLIAM F. TUCKER Et AL. 


A director who ignores his duty, and by failure to attend meetings of the 
board, leaves the active management of the affairs of the corporation to 
other directors, is thereby guilty of such gross negligence as will make him 
responsible for many of the acts, if not all, that are not positively fraudu- 
lent of those to whom he left such management. 


The receiver appointed in a proceeding by the State to wind up an insolvent 
insurance company, represents the corporation, the stockholders, and the 
creditors, and as such representative can bring a bill of this nature to en- 
force the liability of directors for gross neglect of duty, or for fraud, for the 
benefit of the parties that he represents, and to adjust in one proceeding 
all the liabilities and equities of the parties in interest. 


J. L. Hiax, for Complainant. 

C.C. & C. L. Bonney, Smita & Cuinps, Cuarence A. Burtey, Or- 
vILLE Peckuam, and E. A. Oris, for Defendants. 

Tutey, J. 

The Chicago Life Insurance Company commenced business in 
1867 with a subscribed capital of $100.000, which was subsequently 
increased to $125,000, and continued until the 7th of July, 1877, at 
which date, upon the petition of the State auditor, filed under the 
“Act in regard to the Dissolution of Insurance Companies,” the com- 
plainant was appointed by this court receiver of the corporation, with 
the usual powers of a receiver. The receiver, with whom is joined a 
creditor of the company, now brings this bill against the defendants, 
who were members of one or more of the boards of directors from 
1871 to 1877, seeking to make them liable for the deficiency of as- 
sets to pay the liabilities of the corporation, estimated by the receiver 
to be over $374,000. 
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The bill charges, that the defendants occupied a trust position 
toward the company and its policy-holders, and that in the perform- 
ance of their duties, as directors, they were guilty of such negligence 
and breaches of trust as to render them liable for the losses of such 
policy-holders, and the other creditors of the company. The allega- 
tions of the bill, which are admitted by the demurrers to be true, 
are in substance as follows :— 

That the subscribers to the capital stock paid but ten per cent 
upon their subscriptions, giving for the remaining ninety per cent 
demand notes, some of which were secured by interest-bearing col- 
laterals, which interest the owners of the collaterals were allowed to 
collect for their own use. That, although during the entire period 
from and inclusive of the year 1871 down to the appointment of the 
receiver at the suit of the auditor in 1877, the company was insol- 
vent, and at no time had assets equal to the reserve required by law, 
the directors declared and paid dividends out of earnings in 1873, 
1874, 1875, and 1876 at the rate of ten per cent per annum to the 
stockholders, none of whom, as stated, had paid more than ten per 
cent upon their stock. 

The bill sets out various provisions of the by-laws intended as safe- 
guards against frauds and checks upon officials, among others one 
requiring the treasurer to make a report as to the financial status of 
the company to the board of directors at their regular meetings, and 
one requiring the appointment by the board, annnally, of an exam- 
ining committee to examine and report upon the accounts of the 
secretary and treasurer; that during all of said period no such report 
was made or required, and no such examining committee was ever 
appointed. 

The bill also alleges that during this time, annual statements were 
made to the State auditor, based on similar statements made at the 
stockholders’ annual meetings and approved by the financial com- 
mittee—which were fictitious and grossly false in many respects, to 
wit, as to the solvency of the corporation, as to the amount of its 
assets and liabilities, as to loans secured by stocks, bonds, and collat- 
erals, which loans and securities were not the property of the com- 
pany ; false, as to the capital stock being fully paid, as to interest 
received on investments, and as to the amount of the company’s ex- 
penditures; that these fictitious and false statements were extensively 
published by the auditor as required by, law; that corresponding 
statements were sent out to all the agents of the company through- 
out the United States for the purpose, and were used for the purpose, 
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of inducing persons to take insurance in the company, and that a 
large proportion of the present policy-holders were thereby induced 
to become such. . 

While all these allegations are admitted by demurrer to be true, 
it is contended that they are insufficient in law for the reasons— 

1st. As to the failure to call in the demand notes and put the pro- 
ceeds at interest, that no such duty was imposed upon the directors, 
and that it is not alleged that any of the moneys called for by the 
demand notes were lost to the company by their failure to call in the 
same. 

It may be that this averment, standing alone, might be insufficient 
to fix any liability upon the directors ; but when it is taken in con- 
nection with allegations that only ten per cent was paid on the stock; 
that the company was insolvent as early as 1871, and never from that 
date on until it was seized at the suit of the auditor had assets equal 
to the reserve required by law, it shows a neglect of duty on the part 
of the directors certainly in not calling in the demand notes. An 
agent who, under like circumstances, would allow such demand notes 
to run for a period of five or six years, and until his principal was de- 
clared bankrupt, I apprehend would be deemed guilty of gross negli- 
gence. The directors of a corporation are agents of the corporation, 
and liable as such; and while it is true that they are vested with a large 
discretion in the management of the corporation affairs, and that 
good reasons may have existed for their failure to call in these de- 
mand notes, yet prima facie it was gross negligence, and puts upon 
them the burden of explaining or excusing their actions. 

2d. As to the payment of dividends :— 

The payment of dividends out of earnings from premiums upon 
unexpired risks, when the company had not assets equal to the re- 
quired reserve, was clearly a breach of duty. It is, however, con- 
tended that the defendants are not liable as to the illegal dividends, 
because it is not alleged that the directors knew that the company 
was insolvent, or knew that it had not assets equal to the reserve re- 
quired by law. 

The objection is not tenable. It was the duty of the directors to 
inform themselves as to the financial condition of the company, and 
as to what funds had to be used in the payment of the dividends, 
whether it was net earnings or part of the capital. Their ignorance 
is no excuse. It may be that they were deceived by false informa- 
tion or doctored books, upon which they had a right to rely, but. 
prima facie it was a misapplication of the corporate funds, either 
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intentional or arising from gross negligence, and must be satisfac- 
torily explained to avoid liability. 

It is objected that there is no allegation that the corporation can 
not recover the dividends from the stockholders who received them. 
The company may have a right of action against such stockholders, 
but prima facie it was a misapplication of corporate funds, for which 
the directors, being trustees, are primarily liable to the corporation 
and to its creditors. 

As to the false annual statements sent to the auditor and to the 
agents of the corporation, it is objected that it is not alleged that the 
directors ordered them made, or sent out, or, if they did, that they 
knew the same to be false and fictitious. It was their business and 
duty to know, at least, the general management of the affairs of the 
company, and if these grossly false statements were, as alleged, made 
for a number of years in succession, printed at the expense of the 
company, sent to the company’s agents and circulated by them--it 
was gross negligence if they, the directors, did not discover that they 
were being so sent and circulated, and that they were false and ficti- 
tious. 

It is not necessary, in my opinion, to allege that the directors knew 
of the statements being sent out, and knew their false and fictitious 
character; if a state of facts be alleged which shows that they per- 
formed their duties in the management and control of the corpora- 
tion as agents and trustees, they would, unless guilty of gross 
negligence, have known the same. The facts here alleged, considered 
with the by-laws, present such a state of facts. 

It is also contended that these false annual statements were made 
by the president and secretary, one or both of them, and they being 
the officials who had such matters in special charge, the directors are 
not responsible for the acts of such officers. It is true, as a general 
principle, that directors are not liable for the wrongful acts of other 
officers or agents of the corporation, committed while not acting 
under their orders or direction. They are not guarantors of the 
integrity or good conduct of their officials, but they may become 
liable by reason of their own breach of duty. It is the duty of direc- 
tors to supervise the actions of each other, and of the other officials 
of the corporation; and if, through gross neglect of their duties, the 
-corporate funds are wasted or misapplied, or frauds are perpetrated 
upon other persons, which could notjhave happened had the direc- 
tors performed their duties by giving that attention to the business 
affairs of the corporation required of them by,law, to wit, such atten- 
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tion as an ordinarily prudent and cautious man would give to his 
own business affairs, then, in such case, the delinquent directors will 
be liable to the corporation, and to those who may be injured by 
reason thereof. 

I do not wish to be understood as holding that, for a single false 
annual statement, signed by the president and secretary and sent to 
the auditor and agents without their knowledge, the directors would 
necessarily be liable (they might be, under some circumstances), but 
that as to those directors who continued in office for a number of 
successive years, during which such false statements were annually 
made, they would be guilty of such persistent, continuous negligence 
in the discharge of their duties as to make them liable for what is 
termed crassa negligentia or gross negligence, constituting a nega- 
tive breach of duty, as agents and trustees of the corporation. 

It may be that an action on the case, at law, will lie against each 
director by every policy-holder who may have been induced to take 
insurance by reason of such false annual statements, but I doubt if 
such action will lie because of the want of privity. But whether this 
be so or not, I am satisfied that the directors, if the facts alleged are 
true, are liable to the corporation by reason of their gross negligence 
in the execution of their duties, to the extent of the indebtedness or 
liabilities incurred by the corporation, growing out of such negli- 
gence. 

The greatest difficulty I have found in this case is, that this bill is 
not as usual in bills of chancery, founded upon a transaction or a 
series of transactions in which the defendants all participated or 
were interested; but the recovery is sought against the members of 
several different boards of directors, some of whom participated in 
some of the acts charged, others in other and different acts, and 
therefore some of the defendants are not interested in the issues that 
must be joined as to others, and that the liability of the defendants 
is not a joint, but a several liability. 

This objection, which is multifariousness, is one that does not 
always find favor with the court, as there is, says Story, in his work 
on Pleading, “ Not any positive or inflexible rule as to what, in the 
sense of courts of equity, constitutes multifariousness which is fatal 
to a suit on demurrer.” It appears to me that an objection of this 
nature depends, as to whether it will be sustained or not, largely 
upon the discretion of the court, guided by the particular circum- 
stances of eachcase. Itis said that the rule against multifariousness is 
to protect a defendant against unnecessary expense. In this case 
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- the subject-matter of litigation is all connected with the affairs of the 
Chicago Life Insurance Company, and grows out of the relations of 
the defendants to that corporation, and to its shareholders and cred- 
itors. Such are the expansive powers of a court of equity, that it 
can adjust its decrees to all the complicated affairs and equities of 
any litigation, and however difficult it may be to determine the ex- 
tent or quantum of liability of each of these defendants, I believe it 
can be done. As to the expense of them severally, the apportionment 
of the costs rests in the sound discretion of the court. 

Several of these defendants, Tucker, Nickerson, Clapp, Currier, 
Frankenthal, Snydacker, Florsheim, Friedman, and Isham, it is al- 
leged, were members of the boards of directors continuously from 
1871 to 1877; one defendant voted to declare all the dividends, and 
several others to declare six out of the seven; and others of them 
were members of the finance committee that approved the false an- 
nual statements. While it is true that one director is not liable for 
the wrongful act of another as a general rule, yet it is also true that 
each director is liable for his own gross or willful neglect of his du- 
ties, and gross neglect is really the gravamen of the bill in this case. 

Becakse some of the directors did not vote for particular matters, 
or did not attend the meetings of the board, does not necessarily 
exonerate such directors from liability. A director who ignores his 
duty, and by failure to attend meetings of the board, leaves the active 
management of the affairs of the corporation to other directors, is 
thereby guilty of such gross negligence as will make him responsible 
for many of the acts, if not all, that are not positively fraudulent, of 
those to whom he left such management. 

The objection is made that the receiver cannot bring this suit. In 
my opinion the receiver, appointed in a proceeding by the State to 
wind up an insolvent insurance company, represents the corporation, 
the stockholders and the creditors, and as such representative can 
bring a bill of this nature to enforce the liability of directors for 
gross neglect of duty or for fraud, for the benefit of the parties that 
he represents, and to adjust in one proceeding all the liabilities and 
equities of the parties in interest. This question of the power of the 
receiver to sue is before the supreme court, and has been over two 
years, on a writ of error from this court. I was in hopes that it 
would long ago have been decided, but I shall follow my former 
ruling until that court decides that I am wrong. 

The demurrers will all be overruled. 





